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IN THE 
Supreme ·Court of. Appeals o Virginia 
AT RICHMOND. 
Recoi-d No. 2185 
i 
,y1LMER WHIT~D, Plaintiff ill Error, 
versus 
COMMONWEALTH OF VIRGINIA, De,eudant in 
i 
l?ETITION :B,OR WRIT OF E ,ROR. 
Error. 
To the Hon,orable Justices of the Su-preme Court of .Appeals 
of Virginia: 
Your petitioner, Wilmer Whited, a citizen of Scott County, 
Virginia, humbly complaining·, alleges and ~epresents that he 
is aggrieved by a judgment of the Circtlit Court of Wise 
County, Virginia, rendered against him althe October, 1938, 
term of said court, to-wit, February 21st, 939 (R., pp. A16, 
A17}. A copy of the record, duly certifie , is filed herewith. 
STATEMENT OF F ACj.S. 
Petitioner was jointly indicted with .T. W. Sturgill and 
.Teff Flanary at the March, 19:-:l7, tP.rm o the Wise County 
Circuit Court on the charge of having ¢urdered one Pete 
Hamilton in WiRe County. Vircinia, in th¢ year Hl36 (R., p .. 
A3). The Court will observe that the i dict.ment was the 
statutory and not tbe common law form f indictment. 
Your petitioner was a deputy sheriff or Scott Countv, 
Vir~foia, and had been since .T anua.ry. l R 6. Also prior to 
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that time he had served as a deputy sheriff u11de1! another 
sheriff of .Scott County. 
2* *The place or scenP. of the homicide was in what is 
known as the High Knob section of Powell :Mountain near 
or along the line dividing "\Vise County from Scott County. 
The section is a wild, wooded, mountain country commonly 
called ''No Man 'R Land''. 
Being along· the border of the two counties, and from its 
remoteness, it had for a long time been the rendezvous and 
habitat of the illicit distiller and the violators of the law, 
When they would be arraigned in "\Vise ,County the proof 
would be abundant that the offense was committed in Scott 
County. and, likewise,. when arraigned in Scott County the 
proof was fullhanded that the offense was committed in vVise 
County, so it had become a city of refug·e for the violators 
of the law for Reveral years. 
After the homicidP was committed it became necessary to 
have the line loca tcd by the judicial procedure. Six Commis-
sioners were appointed by the Circuit Courts of Scott and 
Wise CountiPs. and on a view of the premises and a hearing 
of the evidence, three .of the cornmisi;;ioners were of opinion 
that it occurred in vVise County and three were of opinion 
that it was in Scott County. 
Then it was that Wise County instituted a statutory pro-
ceedings against Scott County to establish the line. The 
Governer designated a third circuit judge to sit with the 
two judg·P.s of vVise and Scott Counties to locate the line, and 
as locatP.d the homicide was in ,vise County near the line, 
which is conclusive as to all future purposes, but of no effect 
as to 1Jast transactionR. 
At the time of the killing· your petitioner had never been 
in that mountain sP.ction. He did ·not know that there was 
such a. man as Pete Hamilton; and he did not know Pete 
Hamilton's accomplice a.nd associate, Cloyd Laney. 
3* *On the morning of the killing your petitioner left 
Gate City. the county seat of Scott County, in company 
with .T. E. Quillen. the sheriff of the county, on a business ' 
transaction, not official, to be transacted at Coeburn, in Wise 
County, relative to the payment of some royalties due to a 
receiver hv Sheriff ,J. m. Quillen, and your petitioner ·went 
along to driv:e the sheriff's car. 
The village of Fort Blaclanore, Virginia. in Scott County; 
is along the route from Gate City to Coeburn. .J. W .. Sturgill, 
a deputy sheriff under .T. E. Quillen. was associated with 
Quillen in the coal minin~ business and kept the books, lived 
at .Fort Blackmore. When petitioner and sheriff Quillen 
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arrived at Fort Blackmore they were infcmned that deputy 
sheriff Sturgill and another deputy sheriff lhad gone into the 
mountain to search for some reported disitling. The books 
were in the truck of Sturgill in which he 1d Flanary were 
traveling, whereupon your petitioner and S eriff Quillen went. 
into the mountain to get the books from fr. Sturgill with 
which to make thP. necessary settlement w· .b the receiver of 
the mining property. j 
Far up the mountain, and by the side f the public road 
leading across the mountain from Stoney Creek to Norton, 
petitioner and the sheriff located Sturgill' truck parked by 
the public road-a rough, steep mountain road. They left 
their car with the Sturgill truck and went if to the mountains 
to locate Sturg·ill and Flanary, which they oon did. Sturgill 
and Flanary had found and destroyed tw distilleries when 
found, and stated that there were others ii there. Upon re-
ceiving this information petitioner and She iff Quillen joined 
Flanary and Sturgill in the search, Sh riff Quillen and 
Flanary g·oing in one direction and Sturgiill and your peti-
tioner going· in another. After getting· to!ether again they 
. returned to the car and kuck where arked *and went 
4• hig·hcr up thP. mountain. and around t what was called 
Little Powell :Mountain, and parked their cars there; 
and, after making further search in the 1wig 1borhood-of where 
Pete Hamilton lived, they returned to thP.i1 car and truck on the Little Powell Mountain and started tp return home by 
what is known as the Camp Rock, a noted f;int on the moun-
tain road and from which a road }P.aves e mountain road 
and leads down into the Carter boundary, where afterwards 
petitioner learned Hamilton lived. 
On a rrivin~ at the Camp Rock Sheriff Quillen suggested 
that petitioner and tl1e other two d~putie~ go back down on 
the creek in the nP.ig·hborhood of Hamilton's home and see 
if another still could be located, thP. sher ff remaining with 
the car and truck, he having injured his oot previously. 
PPte Hamilton had prior to that time .been convicted in 
a FedRra.1 conrt of violation of the reven 10 laws relative to 
whisky and had bP.en given a sentence in C Jnp Lee, a Federal 
prison, and Sberiff Quillen did not know th the had returned, 
and petitioner never knew of such man. 
Petitioner and the other officers, Stur ill and Flanary, 
were _going down thP. ol~ Carter Haul Roaµ, which le~ to the 
Hanulton homP., preparm~: to leave the road to get mto the 
woods where they suspected the still was located, when your 
petitioner saw a woman some distance ah~acl, she being seen 
some distance from the road as they roun ed a curve. Peti-
4 , Sn,preme Court of Appeals of Virginia. 
tioner remarked to the officers with him that it was useless to 
turn off of the road then as they were being watched. As they 
·rounded the curve they saw another woman and a man stand:-
ing in the edge of the Haul Road. At that time. a dog, ac-
companying the woman and the man, made a charge 011 
5* them. Immediately another man, who they *afterward~ 
learned to. be Pett~ Hamilton~ rose up from the side of the 
road and began shooting at your petitioner and the othe1· 
officers. H~milton was shooting with a double-barreled shot-
gun and Cloyd Laney, son-in-law of Hamilton, shooting with , 
a ph:\tol. Laney had his pistol in his hand when petitioner 
first saw him. and when Hamilton rose, up, he with ·thP. shot-
gun, both Hamilton and Laney began sliooting and backing 
off down the hill through a dense thicket of underbrush and 
briars. Laney was contriving to keep Hamilton b2tween 
himself and thP. ~fficers. Laney being further down the hill, 
and Hamilton backing off with his face to the officers and h1s 
back to Laney. . 
Petitioner fired only two shots, both being fired at Laney's 
legs-he did not shoot at all at Hamilton. Petitioner does 
not know who sl1ot first, Hamilton or ~ney, but he does . 
know that both shot before he or the other officers shot. Pe-
titioner did not see either of the officers shoot and could make 
no statP.ment as to their shootin~. 
After thP. shooting was over petitioner and the other of-
ficers ascP.rtained that a man whom they afterwards learned 
to be Pete Hamilton, was shot. They did not know who had 
been shot until they went back to the top of the mountain and 
a man named Sheppard informed them that Pete Hamilton 
lived. down there . 
.A.t, the time Pete Hamilton was killed he was operating an 
illicit distillery near where the killing- took place. He was 
at the distillery armed with a double-barreled shotgun. 
It later developed that. Cloyd -Laney, son-in-law of Pete 
Hamilton, met petitioner and Sheriff Quillen that day as 
they went up the mountain, caught a car hurriedly, and went 
back to near where Hamilton was stilling and began call-
6* ing to the dog, *a signal tha.t the mountain people have to 
notify the cfa;tiller that the officers arP. approaching. 
These are substantially the facts as they occurn~d at the 
time of the shooting. . 
, Petitioner will enumeratP the grounds of error and later 
wiir enlarge on the same .. 
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GROUNDS OF ERROR. 
(1) The Court errP.d in overruling· petitioner's objection 
to the statement of Sarah Hamilton as tb seeing Sheriff 
Quillen and .Jeff Flanary, the defendant il t being present 
{R., p. 7). . 
(2) The Court erred in permitting Sa1;ah Hamilton to 
testify as to hearing shots some time prio~ to the killing, the 
defendant not being present and having nq connection with 
the shots (R., pp. 8, 9). / 
(3) The Court erred in not permitting Sarah Hamilton 
to testify on cross examination as to how lo · g Pete Hamilton 
had been stilling- ( R., p. 30). 
( 4) The Court erred as to admitting he testimony of 
. Sarah Hamilton that she had not since her ormer testimony 
seen typewritten copy of the evidence, thus rying to explain 
by her her gross contradictions of her form r testimony (R., 
pp. 63, 64). 
( 5) The Court erred in pr.rmitting Kell, Quillen to teR-
tify as to what he purported to have hea1d J. W. Sturgill 
say after the killing. J. W. Sturgill_ was not on trial and 
any statements that he made could not be evidence against 
petitioner (R., p. 772). 
· ( 6) The Court erred in permitting I Lee Summy ~to 
7ij. testify as to what he heard J. vV. Sturgiµ say, J. W. Stµr-
gill not bP.ing on trial and his statemen~ could in no wise 
affect the defendant and petitioner, Wil~er vVhited; and 
especially a statement made after the hom~ide (R., p. 777). 
(7) The Court erred in permitting John pummy to testify 
as to statement of tl. W. Sturgill after th~ shooting. This 
could in no wise affect petitioner (R., p. 782). 
(8) The Court erred in permitting Ellen Baldwin to testify 
as to what Rufus Frazier stated to her. This statement was 
made for the purpose of contradicting Ruf.llls Frazier on an 
immaterial point. and hence was prejudici 1.1 and not admis-
sible (R. p. 790). ·· 
(9) ThP.- Comt erred in permitting W. D. D'Neal to testify 
as to the whereabouts of .Tohn Sheppard. This was irrele-
vant. immaterial and the effect of the sam is prejudicial in 
trying to make the impression on the jury that ,John Shep-
pard would be an important ,vitness for th Commonwealth, 
were he present. The Commonwealth is presumed to rely 
on what evidence it hm~ and not on what itj does not have or 
might bave gotten but for the absence of 1a witness (R., p. 
192). · I 
(10) The Court erred in not sustaining fbjection on cros~ 
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stills after the shooting. This could only prejudice the minds 
of the jury and could have no probative value whatever, but 
wai;; used for an improper purpose (H., p. 640). · 
(11) The Court errP.d in permitting the attorney for tlle 
Commonwealth to ask, and permitting; the witness to answer, 
as to his being convicted of a felony ( R., p. 595). See tho 
case of ilVriaht v. Oorn'imonwealth, 109 Va. 847. In the 
8* case sought to be :Jtproved \Vilmer v"\Thited was not con-
victP.d of a felony, but only a misdemeanor, and the effect 
of permitting that question to he asked and answered was 
highly prejudicial to -the petitioner and it was error to permit 
the witness to answer the same. 
(12) The Court erred in not sustaining objP.ction on cross 
examination as to thP. order in wl1ich the parties prior to 
the shooting· traveled in cars (R., p. 602). 
(13) The Court errP.d in permitting the attorney for the 
Commonwealth to ask and in permitting· the witness to answe1· 
as to Sheriff Quillen 's knowledge of the mountain (R., p. 
604). Sheriff Quill~n was not present at the homicide and 
even if it were his knowledg·e of the mountain as to whether 
the killing was in Scott County or ,vise County, this evidence 
was absolutely irrelevant and immaterial and was asked for 
thP. purpose of prejudicing the minds of the jury by imput-
ing knowledge of Sheriff Quillen to your petitioner. 
(14) The Court errP.d in giving instructions 1 to 12 over 
objections of the defendant petitioner (R., p. 820). These 
instructions are abstract principles of law and in thP. case 
at bar there is no evidence on which to base these instructions 
or either of them. 
(15) The Court erred in ~;iving; instruction No. 13 over 
the objection of petitionP.r (R., pp. 820, 821). 
(16) The Court erred in refusing to give instruction No. 
D. 1 for the petition~r (R., p. 823). 
(17) The Court erred in refusing to g·ive instruction No. 
D. 4 for petitioner (R., p. 853). 
(18) The Court erred in refusing to give instruction No. 
4 for petitioner (R., p. 853). 
9• * (19) The Court erred in refusing to give instruction 
No. n as offered by petitioner (R., p. 854): 
(20) The Court erred in not sustaining· the motion of the 
defendant to striln~ the evidence of the Commonwealth from 
the record after the Commonwealth closed its evidence (R., 
p. R05). 
(21) The Court erred in not sustaining the motion of peti-
tioner to vacate a.nd set aside the verdict of" the jury because 
the same was contrary to the law and the evidence, and be-
causP. there was no evidence to sustain the same. And espe-
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cially there was no evidence on which a jur could have found 
a verdict of murder in this case. No elem nts at all of mur-
der are shown at all in the evidence (R., p 858~). 
( 22) The evidence of the witnesses for he Commonwealth 
who have testified in this case to the il~ediate transaction 
are so contradictory of each other and .,o shockingly con-. 
tradictory of what the witnesses testified ip. the former trial, 
in which there was a hung jury, on the m(?st material points 
as to be incredible. The relation of the ,'1:b1esses to the im-
mediate transaction to the deceased, one of the witnesses be-
ing the widow of the deceased, another bei:ng his daughter, a 
third his son-in-law and a.n accomplice wtth him in making 
whiskey and in attacking the officers of t~e law at the time 
of the homicid~ as to make their ·~estirony unbelievable, 
even though a Jury gave credence to 1 t. 
( 23) There is no evidence a.t all in the record to show 
who shot and killed Pete Hamilton, wlilither either Jeff 
Fla.nary, .T. W. Sturµ;ill, Cloyd La 1ey or petitioner. 
10* Certainly .:•there is no evidence at a to show that pe· 
titioner fired thP. shot. or that he ai ed or abetted any 
other one to do it, or that there was an conspiracy what-
ever. 
INSTRUCTIONS GIVEN FOR THE C M:MONWE.A.LTH. 
Petitioner will briefly discuss the inst uctions gi_ven for 
the Commonwealth from Instruction No. 1 to Instruction No. 
12, inclusive. 
Instructions Nos. 1 to 8 given for the ommonwealth are 
<lea.ling wholly with thr. question of mur er and are predi-
cated on t11e supposition that the petition r is guilty of mur-
der, while t11ere is not one element of mur er in the case. As 
abstract propositions of law these instruc ions have all been 
given, but in every case in wl1icl1 these ins ructions have been 
given elements of murder appear in the vidence. 
Again, the court in giving these instru tions does not dis-
ting-uish between officers of the law and ndividuals. 
The evidence of the Commonwealth shm s that Pete Hamil-
ton at the time of the killing was guilty o a felony; that he 
was illep;ally transporting intoxicating Ii uors while armed 
and on being approached by the officers. Mrs. Sarah Hamil-
ton testified she said "here comes the law") (R., p. 14.) 
.At the time Pete Hamilton and Cloy Laney were both 
g:uilty of a felony. · Pete Hamilton was en~aged in illicit dis-
tilling, rnoyd Laney was his accomplice. a d at the time both 
of tl1P.m were transporting illicit whiske. while armed, one 
with a pistol and the other with a double barreled shotgun. 
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So the court by emphasizing in eight instructions and 
11 * *defining murder called the attention in all those instruc-
tions to Murder, no mP.ntion being made in the instruc-
tions or either of them of. any other offense. So, the jury 
were evidently impressed with the theory and idea that t11ey 
were dealing with a ·murd~r case. There is no evidence. at 
all that petitioner ever knP.w or even heard of the deceased, 
that he was a stranger to him and the meeting was as un-
expected to petitioner and more so than to Pete Hamilton,. 
as. Pete Hamilton knew the officers were in the mountain ... 
His wife testified that he did not take his shotgun with him 
when he went for the stilling that morning but h~s daughter,. 
. Pauline Hamilton Laney, tP.stifiecl that he took it. See her 
evidence on the first trial at page 733 of the Record. 
Instruction No. 11 offered· by the Commonwealth at page 
815 of the record: This_instruction is an abstract proposj-
tion of law and is correct where there is sufficient evidence 
npon which to predicate the same; but, in this case th~ evi-
dence is wholly wanting on which to base the instruction. In 
order to constitute aiders and abetters they must share the· 
criminal intent of the party who actually commits the physi-
cal act. Swnds v. rJommonwealth, 21 Grattan (62 Va.) 861. 
A conspiracy is defined in Wharton's Criminal Law, 11th 
Edition, Vol. II, page 1740, as "a combination or agreement 
between two or more persons to do an unlawful act''. 
Now in order to justify the giving of instruction No. 11:-
it must appear from the evidence of the Commonwealth that 
there was either a conspiracy to do an unlawful act or the 
de:rendant must be present aiding·, abetting, assisting, coun-
selling and consentin~· to the acts of the- other' party or par-
tie~ knowing and sharing their criminal intent. 
There was no intention in this case by the three •of-
12* ficers to do an unlawful act. On the contrary, the evi-
dence shows that they were doing a lawful act and what-
ever either of them did was absolutely independent of what 
either of the others did. - Petitioner did not see either of the 
other officers shoot and knew nothing at all of their acts, !lnd 
hence was not bound by them, and if either Sturgill or 
Flanary committed the homicide petitioner was not respon-
sible for it and the instruction is erroneous and with out evi-
dence to support it. 
Further the instruction. is faulty in that it te1ls the jury 
that if they believe tha.t the killing was willful and deliberate 
1
and.not premeditated they should find him guilty of murder 
in the second degree. There was no evidence at all to show 
the killing was ever deliberated or was willful. Webster 
defines the word "delibe!a~e'' "to_ take counsel; to weigh the 
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arguments for and against a proposed co rse of action; to 
reflect; to consider.'' State v. JiVorleu, 82 . Va. 350, 96 S. 
E. 56. 
Petitioner did not see eithe:i; Sturgill r Flanary shoot 
and did not know either was shooting (R., . 596). There is 
no evidence at all in the record to show any concert of action, 
no conspiracy, no agreement between petitl ner and the other· 
officers, and no aiding and abetting. 
So, instruction No. 11 is erroneous and 1ost damaging to 
petitioner. 
INSTRUCTION NO. P. 12 (R., ). 816). 
This instruction is wrong for a number of grounds : 
First: It predicates a statement that petitioner shot at 
Pete Hamilton with deliberation, premedi!a.tion and malice 
aforethought. There is no evidence at all on which to Qase 
either .deliberation, premeditation and m lice or either of 
them. 
Second: The instruction is wront;,' in that it tells 
13* *the jury that petitioner was g·uilty regardless of who 
fired the fatal shot that killed Hamilton. 
I 
Now if either Stu1·gill or Flanary fired the shot with de-
liberation, premeditation and malice that 70tdd not impute 
any guilt to petitioner unless it appears rom the evidenc~ 
beyond a reasonable doubt that petitioner oncerted and con-
spired with the other two officers to· kill t e deceased, or· to 
do him some bodily harm. 
If everything stated in that instruction be true then peti-
tioner would not be g·uilty unless the evide ce showed that he 
inflicted the fatal shot. Petitioner would ot be responsible 
for the acts of either Flanary or Sturg·ill t nless he concerted 
with them to do an unlawful act which re ulted in the death 
·of Hamilton. PRtitioner would in no w se be responsible 
for the acts of eitbRr of the other officers nless there was a 
conspiracy or unless he aided or a betted, oth of which a.re 
left out of the instruction. 
Petitioner could have shot at Hamilton with deliberation, 
premeditation and malice and at the sai e time the other 
officers may have been shooting at him , ith the same ele-
ments of crime, and still petitioner would rot be guilty of his 
death unless he fired the fatal shot or unle s as stated before 
there was a conspiracy, or aiding and abe ting· with criminal 
intent. 
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Three officers, or even three citizens may be together and 
on a sudden impulse they may fire on a fleeing man, each one 
with malice, premeditation and deliberation and each one 
acting independent of the other, then neither would be re-
sponsible for the acts of the other. Whatever either 
14~ petitioner, *Sturgill or Flanary did at the time of the 
killing· was done each of his own accord and independent 
of the other and neither, under the evidence in the case, would 
be responsible for the acts of the other. · / 
So, Instruction No. P. 12 tells the jury that petitioner was 
responsible . for the acts of the other two officers regardless 
of whether there was a conspiracy, concert of action eac.h 
knowing of the intentions and· acts of tlie others. 
The court loses sight in that instruction of the fact that 
petitioner and the two other officers were on a legal mission 
and each one at the time of the shooting was acting on his 
own initiative and independent of the other, and neither one 
sharing any wrong act of either of the others. 
So, petitioner alleges and represents that Instruction No. 
P. 12 for the Commonwealth is palpably wrong. 
INSTRUCTION NO. P. 13 (R.., pp. 816, 817)-
The evidence shows that Hamilton and Laney were both 
armed and transporting illegal whiskey and that under the 
law at that time, and at present, this was a felony and the 
officers would have had a right to shoot th(l parties if neces-
sary to P.ffect an arrest; but the error in that instruction is 
that it is predicated on the fact that the officers shot while he 
was running in order to arrest him. The whole of the evi-
dence shows that the shooting was in self defense, and after 
Laney and Hamilton fired on the officers that was a second 
felony committed in the presence of the officers and they would 
then have had the right to shoot the parties if necessary to 
prevent an escape; so this instruction misstates and miscon-
strues the law. ,~vharton 's Criminal Law, 11 Ed., p. 723. 
Wherefore petitioner claims Instruction No. P. 13 
15"' to *be wrong and the court erred in giving it. 
INSTRUCTION D. f (R., p. 826). 
This instruction is predicated on and states the fact that 
if the officers were engaged in -a lawful act at the time of 
the homicide, then neither would be responsible for the acts 
of the other in violation of law. Petitioner is advised that 
this instruction states the law correctly. In the premises 
stated in that instruction that the parties were on a lawful 
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mission, then neither would be responsible for the other turn-
ing aside and doing an unlawful act, whic petitioner under~ 
stands is the law. It is only when two o·r more parties haye. 
conspired to do an unlawful act- that eac is responsible for 
the acts of the other. · 
If petitioner and -Sturgill and ,Flanary were on a lawful 
mission and either. Sturgill or Flanary turned aside from 
the common purpose., lawful in itself and cOJJ).lilitted an un-
lawful act, though in the presence of petit oner he would not· . 
be responsible for the same. J 
Your petitioner alleges -and represents that the evidence 
was wholly insufficient to convict him of m . rder and the court 
erred in refusing to s_et th-e verdict of the ju~y aside and award 
him a new trial, or to strike the evidence of, he Commonwealth 
from the record. . · 
In the first place, petitioner and the otbler officers were oli 
a lawful mission. They were trying· to exe~ute the laws. Citi-
zens were calling on the officers to go ihto that mountain 
-country and destroy the distilling business las their boys were 
~ g·oing up there and getting· in trouble. $ee evidence of J. 
W. Sturgill, R., p. 313, et seq. I 
. . Your petttioner .~n thP. da):7 o! the pomicide. l~ft home. 
16* ~·on an entirely different nnss10n but later Jomed the 
other officers who were searching fotstills. He did n-ot_ 
know Pete Hamilton-did not know that there was such a 
man-, was unacquainted with the mou ta.in section and. 
thought he was in Scott County. The -ifficulty in which 
Hamilton lost his life came up unexpected! to petitioner and 
both of the other officers and was a sudd n and unexpected 
affair in which each man acted independe tly of the other. 
ThP.re could be no murder. There was either malice .nor 
deliberation but everything was on a sudde impulse and each 
officer was acting independently of the ot er and neither of-
ficP.r knowing that the other was shootine,. 
There is no evidence at all to sh.ow who killed Pete Hamil-
ton. The undertaker, Fred King testifie (R., pp.- 66, 68), 
that the entrance of the wound was lower han the exit-that 
the bullet had ran~;ed slightly upward sh · ing that the per-
son who fired the shot was lower or belo Hamilton. Now 
'ihe record in the case shows that petiti9ner and the other 
officers were all on higher ground than II3:Jtli1ton and if either 
of them had fired the fatal shot the exit would have been 
lower than the ent_ ranee. The evidence ~urther shows that 
the shot entered on the right side of the I neck and the exit 
on the left side; and that petitioner was on the left side all 
·the while (R., p. 583). Again, the .record shows that Laney 
was lower than Hamilton and was trying to keep Hamilton 
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between him and the officers. See evidence o~ petitioner,; 
5.83 of the Rec·o·rd. 
· ·· Taking t4e record as. a whole, the position of the partiesir 
and · the surroundings the evidence points more strongly to 
· Laney as the party who killed Hamilton than to either 
17* of the *officers. 
Furthermore, the eiridence shows that Pete Hamil-
ton had threatened the life of Jeff Flanary if he ever caught 
Flanary in the mountain. See evidence of Rufus Frazier,. 
· R., p. 689. 
The affair that resulted in the death of Pete Hamilton was 
between the officers of the law trying to discharge the duties 
of officers on the one hand and the violators of the law on 
the other hand, men who were defying the law by arming 
themselves, transpoi-ting whiskey illegally, and illegally m~nu-
facturing· whiskey. The witnesses of the Commonwealih 
were the wives of these men and one of them the man him-
self. · 
The record shows that t!1e trial at which your petitioner 
was convicted was the second trial of the case and the evi-
dence of the Commonwealth's eyewitnesses to the transaction 
and the surrounding'.s was so contradictory as to be per se. 
incredible. 
On the first trial Sarah Hamilton testified that Pete Hamil-
ton on the morning of the killing left his gun at home when 
he went to the still and Pauline Laney testified that he took 
it with him. (See evidence of E. M. Rollins, R.., p. 732.) 
On the last hia1 Pauline Laney testified that she did not 
know whether he took it or not (R., p. 91) .. 
On the last trial Sarah Hamilton stated that one of the 
officers, she did not know wl1ich one it was, broke down his 
pistol and threw tI1e shells out (R., p. 22). On the former 
trial she stated that J. W. Sturgill was the man who broke 
the pistol down and threw the shells down (R., p. 720). 
Sarah Hamilton testified that the officers were walking 
fast ,·vhen they were shooting (R., p. 38). On the former 
trial Mrs. _Hamilton testified that the officera were running 
just as fast as they could (R., p. 721}. 
She testified on the fir&.-f trial that at about 9 :00 *or 
18* '10.:00 o'clock that moming Cloyd Laney came to their 
home and told them the officers were in tl1e· mountain. 
On this trial she testified that she did not know thev were in 
the mountain 'untii she saw them on her search for· grapes-
she and !'frs. Sheppard a.ncl Pauline (R., p. 717). On this 
trial she testified the first time Cloyd returned to the house-
~fter he left tllat morning was when he and Pete came to-
get:4er (R., p. 37) w 
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On this trial Mrs. Hamilton stated that the officers when 
shooting were-slrn could not ~ay how far apart. And she 
stated that she did not testify on the :fir$t tl'ial that they 
were about one-half foot apart (R., p. 42)!. On the formel' 
trial she stated they were about one-half toot a.part (R., p. 
722). -, 
Attention is called to a few of the mo t important and 
most glaring contradictions of this witnes . 
Attention is also called to a most signa contradiction of 
Pauline Laney on an important point. 0 the trial at the 
term of court when petitioner was convi ted, she testified 
that her husband, Cloyd Laney, had got ou~ of sig.·ht over the 
brink of the hill when lier father threw up his hand to his 
head indicating that he was shot (R., p. 1~3). The witness 
said, "No, sir, he had done got out of sigij.t.'' And further 
from the record, pp. 133; 134, '' X16L "\V ell now, didn't you 
state before, Mrs. Laney, that when that spot was :fired and 
you saw your father throw his hand up to hfs head that Cloyd 
Laney looked back? A. No, indeed, I did ~ot." 
At the former trial she testjfied: "Well~ I seen my father 
grab his head and Cloyd looked back at my ather, and I seen 
he was hit and I said, 'Lord, they have kill d him'." 
The contradictions of the only three ey witnesses for the 
Commonwealth not only of each ot er but of their 
19~ *statements made in the former tri 1 are so decided, 
important, and on the most import nt points of the 
case are such as to render their evidence ncredible. These 
contradictions are found largely in the estimony of the. 
stenographer, E. M:. Rollins, pages 716 to 42 of the Record. 
While' ordtnarily these are matters for t~e jury but owing 
to the peculiar nature of the case, the mann~r of the witnesses 
for the Commonwealth, their relation to the deceased also 
makes these questions to be considered by t e appellate Court. 
TO RECAPITULATE: 
TherP. are only one of three theories o which the Com-
monwealth can hope to sustain a convictio in this ca.se : 
First: That the defendant, Wilmer · ited, unlawfully 
and feloniously shot and killed Pete Hami1ton. 
Second : That there was a conspiracy among Wilmer 
Whited, J. W. Sturgill and Jeff Fla.nary td kill the deceased, 
or to do some other unlawful act, the resul ·. of which was the 
killing . 
. Third: That the three, officers .at the ti e of the shootipg 
acted in concert, each one sharing the cri ina_l intent of the. 
f. 
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other, or that each of the officers aided, abetted, assisted, 
encouraged the other to commit the crime knowing of his 
criminal intent. 
In the first place, there is no evidence at all as to which 
of the three officers or Cloyd Laney committed the homicide, 
but the evideiice points most strongly to Cloyd Laney. So, 
there can be no contention that petitioner can be convicted 
on the theory that he actually fired the shot that killed the 
deceased. 
On the conspiracy theory the evidence is wholly want-
20* ing *as there is not the slightest scintilla of evidence 
in the record to sustain it. On the contrary all of the 
evidence shows that the three officers were on a lawful mis-
sion; that the encounter was sudden, instantaneous, and that 
whatever the officers did each one acted on his own initiative 
· and independent of the other. 
In the case of Jla,lden v. Commonwealth, 167 Va. 542, a 
conspiracy is defined: "Conspiracy is an agreement between 
two or more persons by some concerted action to commit an 
offense.'' In that same opinion at page 544 the Court quotes 
from the brief of the clef endant: '' One cannot fail to see, 
after reading the. record, that the testimony of the witnesses 
is very contradictory.'' 
And the Court said on the same page: "In our opinion 
the evidence of the two witnesses for the commonwealth, as 
shown by the record, is not only contradictory, but insuf-
ficient to warrant a conviction of the accused.'' 
Fourth: Is there any evidence at all in the record to show 
that petitioner aided, abetted, assisted and encouraged the 
party who fired the shot and shared in. the criniinal intent of 
the party who fired the shot? 
To constitute a party an aider and abetter mere presence 
is not sufficient, consent is not sufficient, but it is incumbent 
on the Commonwealth to prove from the evidence beyond a 
reasonable doubt that the defendant shared in the criminal 
intent of the person who actually committed the offense. 
In the case of Rasnick v. Cmn·momcealth, 135 Va. 677-706, 
the court said. "but before a defendant charged as an aider 
and abetter in a criminal case can be convicted, it is incumbent 
on the Commonwealth to prove beyond all reasonable doubt, 
that the defendant so charged as an aider and a better 
21 * was present and *shared in the criminal intent of the 
principal.'' 
The following instruction was held to be erroneous ~ '' The 
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court tells the jury :that if the defendant aided, abetted, or -
assisted any other person to commit the c ime, then you will 
find him g·uilty,'' because it authorized a onviction for aid-
ing in the commission of an offense withiut criminal ~tent. 
Peoples v. D()le, 122 Cal 486, 55 Paci 581, 68 A. S. R. 
50. 
Therefore Instruction No. P. 11 for re Commonwealth 
(R., p. 815), is erroneous in that it did no state that the de· 
fondant should share the criminal inten of the principal. 
.All the elements stated in that instructio may be true yet 
the petitioner would not be guilty as an a~der and abetter as 
the ~ssential element is omitted, namely: ]j>resent, aiding and 
abetting with a criminal intent. 
Likewise Instruction No. P. 12 is errone us for like reason· 
that it omitted to give the most essential el ment of the defini-
tion of an aider and abettor. 
Petitioner,_ therefore, prays the Court t award him a writ 
of error and supersedeas; that on a heari · g the judgment of 
the Circuit Court of vVise County be reve sed and annulled; 
that the Court dismiRs the prosP.cution if t e Court is not ad-
vised that the case should be remanded for a new trial; that 
all such other, further and g·eneral relief be granted him as 
the court is advised he is entitled to; an as in duty bound 
be will ever pray. 
0. :M. VJr,ARS. 
R. R. PARKER. 
S. H. BOND. 
WILl\IER vVHI ED, Petitioner, 
By Counsel. 
Counsel for Petitioner. 
22* *CERTIFICATE. 
I, S. H. Bond, an attorney at law practi ng in the Supreme 
Court of Appeals of Virginia, do eertify hat in my opinion 
there is error in this case against the etitioner, Wilmer 
Whited, and in favor of the Commonwea th of Virginia for 
which a writ of error and supersedeas sho ld be granted, and 
tl1at t.be verdict of the jury and the ju gment of the Cir-
cuit Court of Wise County, Virginia, sho ,ld be set aside and 
annulled. 
S. H. BOND, 
Attomey. 
l6 Supreme Court of Appeals of Virginia. 
. I, S. H. Bond, certify that I have this day, as attorney fo1 .. 
Wilmer- Whited, mailed a copy of the f o:reg:oing petition, to 
Fred B. Greear, attorney for the Commonwealth for Wise 
:County, Virginia, ·and that this petition will be relied on for 
a brief. I further state that we do not desire an oral hear-
ing on the petition for writ of error .. 
This the 14th day of June,. 1939. 
S'. H. BO:NI>, 
.Attorney for Wiimer Whited~ 
Rec'd June· 14,. 193g-... 
P. W. C .. 
_ Writ of error and supersetleas awarded but noi to operat~ 
to discharge the accused from custody if in custody or to 
_ release him from bail if o.ut on bail. 
PRESTON W. C:A.:MPBELL .. 
To.the Clerk of Richmond .. 




M. R WATTS .. 
·rn the Circuit Court of Wise. County .. 
Commonwealth, Plaintiff 
'U. 
Wilmer Whited, Defendant 
MURDER .. -
. STENOGRAPHIC REPORT OF TESTIMONY AND 
OTHER INCIDENTS OF THE TRIAL THEREIN 
AND CERTIFIOATE OF EXCEPTIONS .. 
Edward Rollins, Reporter. 
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pag~ A-1 ~ NOTICE. 
TO: Mr. Fred Greear, Attorney of record for the Common-
wealth: 
Please take notice that the undersigne will on the· -5th 
day of April, 1939, at the office of the Ho . George Morton, 
Judge of the Circuit Court of Wise Countj., Virginia at .... 
o'clock, . . m., or as soon thereafter as ijracticable, tender. . 
to the said Judge its Certificate of Exceptions in the case 
of Commonwealth, Plaintiff v. Wilmer Whited, Defendant, 
copy of which is hereto attached, and appl to the said Court 
to sign and seal the same and make it a pa t of the record in 
this case. · · 
·wILM R WHITED, 
S. H. OND, 
-By: 0. M. CARS, 
Counsel. 
Legal service of the f.oregoing notice is ereby accepted. 
This the 31st day of March, 1939. 
page A-2 ~ 
COMMONWEALT OF VIRGINIA, 
By: FRED B. GREEAR. 
ORDER. 
This day came the parties, by their att rneys, and the de-
fendant, by counsel, tendered to the ,Judge for signature a 
stenographic report of testimony and oth r incidents of the 
trial in the above-styled case and Certifi te of Exceptions ; 
and, it appearing to the Court, ir Yriting, that Fred Greear, 
Attorney of record for the Commonwealt , has had reason-
able notice that said stenographic report of testimonv and 
other incidents of the trial and Certificate o Exceptions ~ould 
be presented at this time and place to the dge for his signa-
ture, the said stenographic report of te timony and other 
· incidents of the trial and Certificate of xceptions was· oi;l 
. this the 5th day of April, 1939, within s · ty days from the 
time final judgment herein was entered, rqceived, signed and 
sealed by the Judge of this Court, and ordered to be made a 
_part of the record in this case. 
· GEOR E MORTON, 
.Judge. 
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page A-3 ~ No. 1162 
Commonwealth 
v. 
Jeff Flanary, ,vilmer ,vhited and .John W. Sturgill. 
INDICTMENT },OR MURDER. 
·Commonwealth of Virginia: 
County of Wise to-wit: 
In the Circuit Court of said County: 
The Grand Jurors of the Commonwealth of Virginia, in 
and for the body of said County of. '\Vise, and now attending 
said court a.t its March term, in the year 1937, upon their 
oaths, do present that .Jeff Flanary, Wilmer ·whited and 
John W. Sturgill, on the .... day of ...... , 1936, with ... . 
year . . . . . . next prior to the finding of this indictment, in 
the said county of Wise. feloniously did kill and murder one 
Pete Hamilton against the peace and dignity of the Common-
wealth of Virginia. 
Upon the evidence of Sarah Hamilton, Pauline Laney and 
Cloyd Laney, witnesses sworn in open Court and sent to the 
grand jury to g·i ve evidence. 
A True Bill : 
P. D. GREEVER, Foreman. 
"'\Ve the ,Tnry find the defendant guilty of second degree 
murder and fix his punishment as 20 Twenty years in the 
Penitentiary. Foreman G. W. Beverly." 
page .A-4 ~ Virginia: 
At a Circuit Court of the County of vVise at the Courthouse 
of said Court in said County, on Monday the 15th day of 
March in the year of our Lord, one thousand, nine hundred 
and thirty-seven and in the one hundred and sixty-first year 
of our Commonwealth. 
Present: The honorable H . .A. W. Skeen, Judge. 
It is hereby ordered that a Regular Grand Jury be im-
panelled. Whereupon the· following gentlemen who were 
summoned by the Sheriff of the County and taken from a list 
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furnished by the Judge of this Court were impanelled, sworn 
and charged a Regular Grand Jury of Inq; est in arid for the 
body of Wise County, to-wit: P. D. Gree~er, Foreman, Fred 
Hall, J. l\L Hillman, Billy Wilson, James,. Lipps and S. B. 
· Stallard, who thereupon retired to their room to consider 
of their presentments and indictments, a d after sometime 
returned into Court and not having fou d any indictments 
and not having finished the work before th[m were adjourned 
over until tomorrow morning 9 o'clock. . 
page A-5 ~ Virginia: ' 
Circuit Court of "\Vise County on Tues;ay the 16th day of 
March in the year of our Lord Ninetee Hundred Thirty-
seven. · 
Present: The honorable H . .A. W. Sktn, Judge. · 
The Reg·ular Grand Jury this day appeared in Court pursu-
ant to their adjournment on yesterday a11-d again retired to 
their room to further consider of their presents and indict-
ments, ahd after sometime returned into· tourt and not hav-
ing· found any indictments and not having :finished the work 
before them were adjourned over until romorrow morning 
9 o'clock. 
Virginia: · 
Circuit Court of \Vise County on vV ednlsday the 17th day 
of :March in the year of our Lord Ninetee Hundred Thirty-
seven. 
Present: The honorable H. A. W. Sk~en, Judge. · 
The Regular Grand ,T ury this day a ppea j ed in Court pursu-
ant to their adjournment on yesterday a d again retired to 
their room to further consider of their pI sentments and in-
dictments, and after sometime returned ·. to Court and not 
having found any indictments and not aving :finished the 
work before them were adjourned over u til Monday morn-
ing, March 22, nine o'clock. 
page A-6 ~ Virginia: 
Circuit Court of Wise County on Mo day the 22nd day 
of March in the year of our Lord Ninete Hundred Thirty· 
seven. 
·20 Sup,reme Court of Appeals of Virginia .. 
- Present~ The honorable H. A. W. Skeen, Judge. 
, The· Grand Jury this day appeared in Court pursuant to 
their adjournment on last Wednesday and again retired to 
their roo,m to further eonsider of their presentments and in-
dictments, and after sometime returned into Court having 
found the following· indictments, each of which was endorsed 
"A True Bill, P. D. Greever1 Fo1~emau.", to-wit~ 
, Commonwealth 
v . 
._T eff Flanary,. Wilmer "'Whited and John W. Sturgill,. 
Indictment for MurdP.r .. 
And the Grand Jury havrng finished the work before them 
were thereupon adjourned.. · 
·page A-7 ~ Virginia: 
Circuit Court of Wise County on Thursday the 7th day 
·of April in the year of our Lo:rd Nineteen Hundred Thirty-
eight. 
Present:_ The honorable H. A. v.V. Skeen, Judge. 
<Jommonwealth, Plaintiff,. 
v. 
Jeff Flanary1 ·w11meir Whited and John '\V.. Sturgill, Defend-
ants .• 
INDICTMENT FOR :MURDER 1162 .. 
This day came the Commonwealth by its attorney and each 
,of the defendants appeared in Court in person and were rep-
resented by counsel. Whereupon the defendants ele'Cted to 
·be tried separately, and the Commonwealth elected to try 
first the defendant, Wilmer Whited, who was thereupon ar-
raigned and entered in person a plea of not guilty to plain-
-tiff's: indictment. 
page .A-8· ~ Virginia : 
Circuit C~urt of Wise County on Monday the 23rd day 
of January m the year of our Lord Nineteen Hundred and 
-Thirty-Nine .. 
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Present: The honorable George Morton, Judge. 
Commonwealth, Plaintiff, 
v. 
Wilmer ·whited, Defendant. 
INDICTMENT -FOR MURDER1 1162. 
This day came again the Commonwealt,J by its attorney 
and the defendant who has been heretof o1e arraig11ed and 
entered a plea of not guilty to plaintiff's indictment appeared 
in Court pursuant to his bond and was rep!esented by coun-
sel. A panel of twenty jurors free from xception not be-
ing obtained from the orig'inal writ of venir , fada-s and from 
the second and third writs of venire f acias, panel of twenty 
jurors was completed from those summon .d by the Sheriff 
of this County from the fourth writ of ve1fre f acia.s issued 
by the Clerk of this Court pursuant to the order of the Judge 
of this Court from which panel the Commonwealth struck 
four and the defendants four, which was do1e alternately, the 
C-ommonwealth beg·inning, the remaining tielve constituting 
the jury for the trial of the def ndant., to-wit: R. 
page A-9 ~ R Dixon, Kent Edwards. H. "\ . Boggs, George 
Miller, Arthur Deel, G. vV. Bev rly, W. H. Cant-
rell, Robert Lawson,~ E .• T. Cox, ·Melvin : ollins, BiUie M. 
Strange and Alfred Dale. who were duly storn the truth of 
and upon the premises to speak and wer charged by the 
Clerk and after hearing opening statement of counsel and a 
part of the evidence were given in charg·e qf Henry Orr and 
Rufus A. Dotson, Deputy Sheriffs for Wrise County unto 
whom was admiuisten~d the following oa .h: ''You shall 
keep this Jury together and ·not converse with them your-
selves about this case nor allow any other ~erson to converse 
or to communicate with them about this ca e a.nd cause them 
to appear in Court tomorrow morning nine o'clock.'' 
page A-10 ~ Virginia: 
_ Circuit Court of Wise County on Tues ay the 24th day 
of January in the year of our Lord Ninet en Hundred and 
Thirty-Nine. 
Present: The honorable George l\Iorto1 Judge. 
Commonwealth, Plaintiff, I 
v. 
Wilmer V\7hited, Defendant. 
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INDICTMENT FOR MURDER 1162. 
This da.y came again the Commonwealth by its attorney 
and th~ defendant appeared in Court in his own proper person 
and the Jury sworn in this case appeared in Court pursuant 
to their adjournment on yesterday in charge of Henry Orr 
and Rufus .A. Dotson, Deputy Sheriffs, and after hearing 
another part of the evidence were again given in charge of 
· Jlenry Orr and Rufus .A. Dotson, Deputy· Sheriffs of this 
County unto whom was administered the following oath: 
"You shall keep this '-Tury together and not converse with 
them about this ca.se yourselves nor allow any other person to 
converse or to communicate with them about this case and 
cause them to appear in Court tomorrow morning nine 
o'clock." 
page A-11 ~ Virginia: 
Circuit Court of Wise County on Wednesday the 25th day 
of January, in the year of'.our L-ord Nineteen Hundred Thirty-
Nine. 
Present: The honorable George Morton, Judge. 
Commonwealth, Plaintiff, 
1). 
Wilmer vVhited, Defendant. 
INDICTl\fENT FOR MURDER 1162. 
This day ca.me again the Commonwealth by its attorney 
and the defendant appeared in Court in his own proper person 
and the Jury sworn in this case appeared in Court in charge 
of Henry Orr and Rufus .A. Dotson, Deputy Sheriffs of this 
County pursuant to their adjournment on yesterday. After 
hearing another part of the evidence were given in charge 
of Henry Orr a.nd Rufus A. Dotson, De-puty Sheriffs of this 
County unto whom was administered the following oath: 
"You shall keep this jury together and not converse with 
them about this case yourselves nor allow any other person 
io converse or to communicate with -them· about this case 
_and cause them to appear in Court tomorrow morning 9 
o'clock.'' 
-page A-12 ~ Virginia : 
Circuit Court of _Wise County on Thursday the 26th day of 
- Wilm.er 'Whited v. Commonwealth o Virginia.. 23 
January, in the year of our Lord Ninetee Hundred Thirty:.' 
Nine. 
Present: The honorable George Morto ~ Judge. 
Commonwealth, Plaintiff, 
v. 
Wilmer Whited, Defendant. t 
INDICTMENT FOR ~CTJRDE 1162. 
This day came again the Commonweal h by its attorney 
and the defendant appeared in Court in his twn proper, person 
and the jury sworn in this case appeared n Court in ch~rge 
of Henry Orr and Rufus A. Dotson, De put es for W. C. Boll-
ing, Sheriff of this County, pursuant to their adjournment 
on yesterday. And ~fter hearing anothe~ part of the evi-
dence and a part of the argument of couns 1 were again given 
in charge of Henry Orr and Rufus A. Dots n, Deputy Sheriffs 
for this County, unto whom was administ red the following 
oath: "You shall keep this jury tog·ethe. and not converse. 
with them about this case yourselves no· allow any other 
person to converse or to communicate wi them about this 
case and cause them to appear in Court omorrow morning 
nine o'clock.'' - -
page A-13 ~ MEMORANDUM:_ 
BE IT RE·:MEMBERED tl1at after all the evidence had 
be~n submitted in this case, and before th case was argued, 
the defendant, by counsel, moved th~ C urt to strike the 
evidence from the ,consideration of the J for reasons as-
signed in the record, and the Court, be~ng maturely advised, 
overruled the defendant's said motion, to hich action of the 
Court in overruling· his said motion; the cl! fendant, by coun-
sel duly and properly excepted. 
page A-14 ~ Virginia: 
Circuit Court .of Wise County on Fr· ay the 27th day 
of January, in the year of our Lord Nin eri Hundred and 
Thirty-Nine. 
Present: The honorable George Morto , Judge. 
Commonwealth, Plaintiff, 
. v. 
Wilmer Whited, Defendant. 
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I;NDICT:M:ENT FOR ]\1[URDER 1162. 
This day came again the Commonwealth by its attorney 
and the defendant appeared in Court in his own proper person 
and the Jury swom in this case appeared in Court in charg.e 
of Henry Orr and Rufus A. Dotson, Deputy Sheriffs of this 
County, pursuant to their adjournment on yesterday, and 
after hearing the remainder of the arg·ument by counsel re-
tired to their room to consider of their verdict, and after 
sometime returned into Court having· found the following 
verdict, to-wit: "v.Ve the Jury find the defendant guilty of 
second degree murder and fix his punishment at 20 Twenty 
years in thP. Penitentiary. Foreman, G-. W. Beverly.'' 
Thereupon the defendant,, by counsel, moved the Court 
t_o set aside the verdict of the Jury and grant him a new tri~l,. 
and asked leave of the Court to prepare his motion and the· 
gTonnds therefor and to file the same in wTiting-~ 
page A-15 ~ And the defendant is· given until the 13th day 
of February, 1939, to file his said motion and the 
grounds thei:efor. And this case is continued until that date. 
Whereupon the defendant moved the Court to gTaht him 
bail and the Court sustains the defendant's said motion and 
fixes the penalty of his bond at $5,000.00. Then came the-
defendant Wilmer v.\Thited with E. H. McConnell, B. F. Sluss. 
and Tiny Sluss as his sureties, and they and each of them 
acknowledged themselves indebted to the Commonwealth of 
Virg·inia in the just and full sum of $5,000.00· to be levied of 
their goods and chattels, lands and tenements, for the benefit 
of the Commonwealth to be rendered,. and each waived the 
benefit _of their homestead exemptions as to the collection of 
this obligation; this obligation to he void if the said ,vnmcr 
Whited, who stands indicted for murder 'in this Court, shall 
appear in this Court on the 13th day of February, 1939, at 
9 _o'clock A. M., to answer the charge against him, and shall 
surrender himself into the custody of the Court and remain 
therein from day to day and term to term as the case may 
be passed or continued on the docket, until the final disposi-
tion of said case. 
page A-16 ~ Virginia: 
Circuit Court of "\Vise County on Tuesday tlle 21st dav 
of February in the year of our Lord Nineteen Hundred 
Tl{irty-Niue. 
Present: The honorable George Morton, tT udge. 
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Commonwealth, Plaintiff, 
v. 
Wilmer "\Vhlted, Defendant 
INDICTMENT FOR MURDE 1162. 
This day came again the Commonwealt by its attorney 
and the defendant appeared in Court in p rson pursuant to 
his recognizance. Whereupon, the def endan , by his attorney; 
moved the Court to set aside the verdict of he jury rendered 
against him at a former day of this term of the Court and to 
grant him a new trial, and filed his grounds therefor in writ-
ing, which motion was argued by counsel alnd which motion, 
the Court being advised, overruled, and td which action of 
the Court in overruling said motion the def e~dant, by counsel, 
duly and properly excepted. 
Thereupon it being demanded of the def e dant if anything 
for himself he had or knew to say why the Court should not 
now proceed to pronounce judgment against) him according to 
law, and nothing being offere~ or alleged in de-
page .A.-17 J lay thereof, it is considered 1fy the C'o"urt that 
· the defendant ·wnmer Whited be confined in the 
Penitentiary of this Commonwealth twenty years, the period 
by the jury in its verdict ascertained . 
.And the defendant feeling himself aggrie ed by the action 
of the Court in overruling his motion to set aside the verdict 
of the jury and g-rant him a new trial, a d signifying his 
intention of applying to the Supreme Cou t of Appeals, or 
one of the Judges thereof in vacation, for a writ of error and 
S'U,persedeas from said judgment, execution of the said judg-
ment on motion of the defendant is hereb suspended for. a 
period of sixty -days. · 
And the defendant is allowed to remain , n the custody of 
the Court upon the bond for his appearan e entered into in 
this Court on the 27 day of Jan., 1939, by t e said· defendant 
and his sureties. 
page A-18 ~ De~t '~ Exhibit # 1 ("White 
Virginia: 
County of ScottJ to-wit: 
In the Circuit Court of the Said founty. 
The Jurors of the Grand Jury of the <JJommonwealth of 
Virginia, impaneled, charged and sworn in a d for the body of 
the County of Scott at a ter~ of the Circ it Court of said 
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County, commencing on the 14th day of April, 1930, and now 
attending court, upon their oath present that C. W. Whited 
within twelve months next prior to the' finding of this indict-
ment 011 the . . . . day of . . . . . . in the year one thousand 
nine hundred and .... in the said County of Scott did unlaw-
fully, maliciously and feloniously, cut and wound one L. K. 
Coley with a pistol with the intent then and there to maim, 
dis:fig·ure, disable and kill him the said L. K. Coley against 
the peace and dig·nity of the Commonwealth of Virginia. 
Upon the evidence of L. K. Coley, E. R. Wolfe and Dr. H. W. 
McConnell being duly sworn and sent to the Grand Jury to 
give e~ide~ce. 
(Endorsement .on Back) 
Commonwealth 
v. 
C. W. "Whited 
INDICTMENT FOR MAIMING. 
A True Bill 
W. D. GARDNER, 
Foreman. 
page A-19 ~ We, the jury find the defendant guilty as 
charged in the within indictment and fix his 
punishment by confinement in jail at thirty days and a fine 
of $50.00. 
A Copy, Teste: 




page 1 ~ BE IT REMEMBERED, that this case came on 
to be heard on this the 23rd day of ,T anuary, 1939, 
before his Honor, Geo. Morton, Judge of the Circuit ·Court of 
WiRe County. and a jury duly impaneled and sworn to try the 
issues joined. ' 
Appearances: Fred B. Greear, Esq., of Wise, Va., Attor-
ney for the Commonwealth... ·. 
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Mrs. Sarah Ha1nilton. 
0. M. Vicars, Esq., of Wise, Va.1 S. H. B nd, Esq., of Gate 
City, Va., R. R. Parker, Esq., of A.ppala ia, Va., Counsel 
for Defendant. 
under the rule. 
Opening· statements were made by 'Mr Greear, for the 
Commonwealth, and Mr. Bond, Counsel f r the Defendant. 
THEREUPON, the following evidence tas introduced on 
behalf of the Commonwealth: 
page 2 ~ MRS. SA.RAH HA.1VIILTO , 
the first witness, being duly swo1n, testified as fol· 
lows: 
By Mr. Greear : 
DIRECT EXAMINATIOr. 
Ql. Is yo~r name Mrs. Sarah Hamilton l 
A. Yes, sir. 
Q2. Where do you live now, Mrs. Hami onf 
.A. Norton. 
Q3. Are you the widow of Pete Hamilt ? 
A. Yes, sir. 
Q4. Where were you living at the time hat your husband 
was killed! 
A. The Knob, High Knob. 
· Q5. High Knob t 
A. High Knob. 
Q6. H;ow long had you all been living up there at the High 
Knob country! 
A. Three year, about three year. 
Q7. At what place did you live there, M s. HamiltQn 1 
A. The Carters' place. 
QB. On Carters' land? 
A. Yes, sir. 
pag·e 3 ~ Q9. Do you know Cloyd Lane f 
A. Yes, sir. 
QlO. Is he some relation to you by mar iage? 
A. Yes, sir, he is my son-in-law. 
Qll. Married your daughter, did he? 
A. Yes, sir. 
Q12. Where was Cloyd Laney living at hat time! 
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.A •. He was staying down at his grandfather's. 
QlR .And where was your daughter staying, his wife! 
A. She was staying down there too. 
Q14. Where were they on the day that Pete was killed! 
.A. Pauline was at home. 
Q15. At your home f 
A. Yes, sir. 
Q16. And where was Cloyd! 
A. Well, he was there too. 
Ql 7. Both of them there! 
A. Yes, sir. . _ 
Q18. Who else was there that day, l\frs. Hamilton Y 
A. Aunt Sarah Laney and Mary Shepherd. 
Q19. Had Cloyd been the.re all clay, or had he been away 
any! 
A. No, sir, he had went away, went down to his 
page 4 ~ grandfather's to work on his house that morning. 
Q20. Where did hi~ grandfather livet 
A. Down in Scott County. 
Q21. On the south side of Stone-Mountain t 
A. Yes, sir. 
Q22. About how far was it from where you lived down to 
where Cloyd went at his grandfather's? 
.. A .. I guess something like four mile,. three or four. 
Q23. Where was Pete that morning·? 
A. He went ont somewhere or other. 
Q24. Around the place there t 
A. Yes, sir~ 
Q25. Did Cloyd return from his grandfather's that morn-
ingf . . . 
.A. .Yes, sir. 
Q26. Do you know whether Pete had his. shotgu:n with him 
that morning or not f 
A. N:o, sir, he didn't have it, I don't think. 
Q27. Didn't have it when he went outf After Cloyd re-
turned did Pete come back to the house 1 
A . .Yes, sir. 
Q28. Was Cloyd with him Y 
· .A. Yes, sir. 
page 5 ~ Q29. What did they do t.henf 
.A. They come in and went back out-come in the 
house. 
Q30. Did you know where they were going! 
A. No, sir. 
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Q31. At the time that they came in and w nt out was Mrs. 
Shepherd and Mr8. Laney there T 
A. Yes. sir. I 
Q32-. And you say they didn't tell you where they were 
going? · I 
A. No, sir. j 
Q33. Later on did you women leave the house for any pur-
pose? 
A.· Yes, sir. 
Q34. Where did you go 1 
A. We went down the ho_ller t~ get some g~·apes. 
: Q35. Who was along at that fame? I_ 
A. Pauline and SaraJ,i Laney and Mrs. rhepherd and I. 
Q36. Four of you Y · · 
A. Yes, sir. . 
Q37. Any children? 
A. Yes, sir, the children. 
Q38. What children were alongf . 
page 6 ~ A. My two little boys, and I be · eve one of Mrs. · 
· Shepherd's little boys. 
Q39. How old are your two little boys f . 
A. Seven and eleven. · 
Q40. As you all went down the hollow elow your house 
did you meet anyone? 
.A.. Yes, sir. 
Q41. Who did yo·u meeU. 
A. We met Jeff Flanary and Ez Quillen. 
Q42. About what time of day was that, :!\! rs. Hamilton Y 
A. I don't know. It was after noon. 
Q43. After noon T 
A. Yes, sir. 
Q44. You say you met Ezra Quillen-that s the hig·h sheriff 
of Scott County¥ 
A. Yes, sir. 
Q45. And who was the other one? 
A. Jeff Flanary. . 
Q46. Did you see any other men down t ere? 
A. No. sir, I never seed any other. 
Q47. Where were these men going, Quil n and Flanary?. 
A. They were coming· up the hollow. 1 
· Q48. Did they have anything with them? 
page 7 } A. No, sir. I 
. Q49. Were they walking along~r riding? 
A: Yes, sir. they was walking up the hol ow. 
Q50. Did they seem to be walking all ri ht f 
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.A. Yes, sir. 
Q51. Neither one of them limping, were they? 
A. No. sir, I don't reckon they was. t never noticed. 
Q52. What did you women do when you met them Y 
A. vVe went on down below them a little piece and we 
turned and come back. 
By Judge Bond : If the Court please, I believe we will ob-
ject to that evidence about meeting Sheriff Quillen and Mr. 
Flanary down there. The defendant wasn't there. 
By Mr. Greear: If the Court please, they were acting all 
together there. Just because they asked for separate· trials 
doesn't rule out the evidence. 
By the Court: I believe that is admissible. I will over-
rule the objection. 
page 8 ~ By Judge Bond: We except to the ruling of the 
Court, sir. 
Q53. Why did you all come back? 
A. Because we met the law and we didn't want to go on. 
We just come back. · 
Q54. When you women turned back where did you go to Y 
A. We come back to the house. 
Q55. Was there anyone there at the house at that timeY 
A. No, sir. 
Q56. After you g·ot back to the house did you see any other 
men around the place there besides Quillen and Flanary f 
A. No, sir. · 
Q57. Did you hear any shooting around your place at 
that time? 
A. Yes, sir. 
Q58. How many shots did you hear f 
. A. Two. 
Q59. And. where were they at the time 1 
.A. Up above the house .there, above the garden. 
By Judge Bond-: We ru.·e objecting to that too, about the 
shots, your Honor. . · . 
page 9 ~ By :Mr. Greear: I don't see what ground you 
could have. . 
By the Court: I gathered from the opening statements 
that there were some shots, from your statement. I believe 
that I will let that ~o in. I overrule the objection.. · 
By J udg-e Bond : Exception .. 
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Q60. Did ·you see any other· men there at morning except 
Quillen and Flanary f 
A. Not sir. 
Q61. Those were the only two you saw Y 
.A.. Yes, sir. 
Q62. Which wa.y did the men come af"tter they left your 
house, the last that you saw of them, whibh way were they 
going! 
A. They went'out above the house, the 1 st T saw of them. 
Q63. Is that the direction that the road goe.s, going up to 
the main roadf 
A. Yes, sir. 
Q64. After they left what did you wom n do! 
A. Aunt Sarah and Mrs. Shep erd started home, 
page 10 ~ and we started a piece with the . ' 
Q65. You say "we," started a piece! 
.A. Pauline and I. 
Q66. Anyone of the children t 
A. The children, yes, sir. 
Q67. Did Pauline have a baby at that t me! 
.A. Yes, sir. 
Q68. How old was it then i 
A. About ten months old, I guess. 
Q69. How far did you and your daughte Pauline and c~il-
. dren go with Mrs. Shepherd and Mrs. La ey? 
A. Something about like a half a mile, I uess. 
Q70. Did they follow the road in coming out of there Y -
.A. Yes, sir. 
Q71. Were you walking in the road? 
.A. Yes, sir. 
Q72. Did you meet anyone as you were oming along with 
them? 
A. No, sir. 
Q73. After you separated from them -v here did you and 
your daughter go, which direction 1 
A. ,v e come back towards home. 
Q74. And what did the little I boys do? 
page 11 } .A.. They went on home with rs. Shepherd. 
Q75. Why did they go on wit Mrs. ,Shepherd. 
A. To borrow some soda. 
Q76. To borrow some soda f 
A. Yes, sir. 
Q77. As- you all came back, you and Pa 
anyone in the road? 
.A.. Yes, sir. 
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Q78. Who did you meet t 
A. Mei my husband and Cloyd Laney. 
Q79. Where did you meet them with. reference to the place 
where this shooting happened¥ 
A. R:ight at the :place. 
Q80. Right at .. the placet 
A. Yes, sir. 
Q81. When you met them what did you all do Y 
A. We went to talking. 
Q82. Did' you all stop °l 
A. Yes, sir. 
Q83. Or keep walking f 
A. No, sir, we all stoppedr 
Q84. All stopped. Did anyone sit down, or all stand 
upt 
page 12 ~ A. No, sir, Pete set down. 
Q85. How far was Pete sitting down from the 
roadf 
A. About a step or two, I imagine. 
Q86. What was he sitting on 1 
A. A log. 
Q87. Where were you with reference to the roadr· 
A. I was_ standing right middle-ways of the road, I gu~s. 
QSS. Were you crippled: with rheumatism at that time t 
A. Yes, sir. 
Q89. As bad as yon are now f 
A. No, sir, I am worse now. 
Q90. Yon are worse now than you were then f 
A. Yes, sir. 
Q91. And where was Cloyd standing or sittingf 
A. He was standing right beside. of Pete at the Iogr 
Q92. And where was Pauline? 
A. She was standing right beside of Pete at the log. 
Q93. Now was there a dog there f 
A. Yes, sir. 
Q94. Which one of you had the dog been with, you and 
Pauline or with Pete and Cloyd t 
A. I don't know, it ,.s been so long. 
page 13 ~ Q95. You don't remember f 
· A. No, sir, I certainly don't. 
Q96. What kind of dog was that, Mrs. Hamilton f 
A. A little shepherd dog, a feist. 
Q97. Was it a bad dog to bite people -or anytllingY 
A. No, sir. 
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A. No, sir. 
Q99. As you all were there .talking, as y u ha.ve described 
it, d. id anyone come alon. g, anyone else co~· e along there as 
you all were there at the road, Pete sitting down Y 
A. No, sir, no one but the law. 
QlOO. Well, who carnet That is what I nt to know; who 
came along? 
-A. Oh, you want their names 1 
QlOl. Yes. 
A. Jeff Flanary and John .Sturgill and Whited. 
Q102. Which direction. did they come fr m Y 
A. They come down the main road. 
Q103. How close were they to you all bef re you saw· them Y 
A. I guess something like eighty or. nine y feet. 
Q104. Was that as far as you could see up the 
page 14 ~ road from where you were? 
A. Yes. sir. 
Q105. What prevented you from seeing urther Y 
- A. They was a flat there, a hill, ·kind a hill, and you 
couldn't see over it no further. 
Q106. Is there a curve in the road~ abo t the top of that 
hill also? 
A. Yes, sir, there is a curve. 
QJ.07. Was there any big log there a.t t at time near the 
road? 
A. Yes, sir, a big log there. 
Q108. When these men came in sight f you what hap.;. 
pened? 
A. The dog went to-we saw them coming·; I said, '' There 
is the law", and the dog flew out at them nd went .to bark-
ing. . 
Ql09. Your little dog? 
A. Yes, sir. 
QllO. And what I did they do, or any on of them, at that 
time? 
A. One of them jerked their gun. I thou ht he was aiming . 
to kill my dog and I hollered and told him ot to kill my dog, 
he wouldn't bite him. 
page 15 ~ Qlll. Did you holler at the ogY 
. A. Yes, sir, called him to comt back to me. Q112. What did the dog do? - · 
A. He come back to me. 
· Q113. And at the time that the men tuq1ed there and one 
of them-the dog started out, did they slowj up or check their 
pace in any way? 
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A. No, sir, they come right on. 
Q114. Came right on toward you? 
A. Yes, sir. 
Q115. Now at that time where was Pete and Cloyd 1 
A. Pete was sitting on the log and Cloyd was standing by 
him. 
Q116. vYas there any liquor there at that time 1 
A. Yes, sir. 
Q117. Who had the whiskey? 
A. Pete had it. 
Q118. How much whiskey did he have there, l\Irs. Hamil-
ton? 
A. It was somethiiig about like a half a pint, I guess. 
Q119. "'What was it in? 
A. A quart bottle. 
page 16 ~ Q120. And where was it 1 
A. It was sitting by the side of him. 
Q121. By the side of Pete 1 
A. Yes, sir. 
Q122. "\Vbat did Pete and Cloyd do, or either one of them, 
as the officers ca me on down approaching them? 
A. They started running. 
Q123. vVhich direction did they start to runt 
A. \Vent right over the hill. 
Q124. That is going down towards the bottom of the hol-
low? 
A. Yes, sir. 
Q125. Are there any bm:;hes or were there any there along 
the side of the road where they started running 1 
.A. Yes, sir, plenty of them. 
Q126. And what did the officers do when they started run-
ning f 
A. vV cmt to shooting· at them. 
Q127. Who was shooting·? 
A. They was all three shooting. 
Q128. vVas there anything said by the officers or by Pete 
or Cloyd a.t that time? 
A. No, sir. 
Q129. How many shots were :fired, if you knowf 
page 17 ~ A. "'\Yell, I guess from fifteen to eighteen. 
Q130. vV ere they close together 1 
A. Yes, sir. 
Q131. Did Pete Hamilton have a g·un with himf 
A. Yes, sir. 
Q132 .. What kind of a gun f 
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A. Double-barrel shotgun. 
Q133. Did he shoot that shotgun! 
.A. No, sir. 
Q134. Are you positive of thaU 
.A. Certainly. 
Q135. Did Cloyd Laney have a gun, if y u knowi 
.A. I never seed Cloyd with no gun. 
Q136. Didn't see him with any! 
A. No, sir. 
Q137. Did he do any shooting there? 
A. No, sir. 
Q138. What happened to your dog abqut that time? 
A. My dog went to barking, or when they went to shoot-
ing my dog went to barking, and Jeff Flan ry turned around 
and killed him, shot him. 
Q139. vVas the dog biting anybody at at time? 
A. No, sir. 
page 18 ~ Q140. Did he bite anybody t 
A. No, sir. 
Q141. vVas your husband injured at that time, hurU 
A. I don't know. The shooting was all:rthey was shooting 
and I don't know which one they killed first, the dog or my 
husband. 
Q142. You don't know which was hurt sU 
A. No, sir. 
Q143. Your husband ,vas shot, was he? 
.A. Yes, sir. 
Q144. Where was he hit, Mrs. Hamilton. 
A. In the back of the neck. 
Q145. Do you remember what side? 
A. The right side. 
Q146. And where did the bullet come ouU 
A. I don't know whereabouts. 
Q14 7. You don't know 1 
A. No, sir. 
Q148. You know it went in the right sid of the back of the 
neck, 
A. Yes, sir, back of the neck. 
Q149. And where was he at at time when the 
page 19 ~ shooti11g was over, where was our husband? 
. A. When the shooting-
Q150. Yes, when all the shooting stoppe where was Pete? 
A. He was down under the hill. 
Q151. Was he dead or alive? 
.A. I imagfoe he was dead. 
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Q152. What kind of ground was that as you go down where 
Pete had run, as to being rough·and steep or smooth¥ 
A. Yes, sir, as far as I went _it was rough. 
Q153. Were you able to get down there to him 1 
A. No, sir, I never did get to him. 
Q154. Never we1·e able to get down there f 
A. No, sir, I wasn't able. 
Q155. How far out did you get¥ 
A. I got on top of the little knoll where I could see him 
laying down there .. 
Q156. I believe that ground ran out fairly level for a piece 
and then broke over there very steep! 
A. Yes, sir. 
Q157. And you got out to where it broke over steep? 
A. Yes, sir, where it broke over steep. 
page 20 f Q158. When you got out there was anybody down 
there next to him! 
.A. Pauline. 
Q159. Pauline. And where were these tl1ree men t 
A. I met them coming back. 
Ql60. Met them coming back f 
A. Yes, sir. 
Q161. What became of your husban<;I's shotgun f 
A. One of the officern had it. 
QI62. Now as the officers came back ·up did you know 
which one had the shotgun, did yon . notice r 
A. No, sir, I don't. 
Q163. Did you see them do anything to the shotgun f 
.A. Yes, sir. 
QI64. What did they do f 
A. They broke it down. 
Q165. "\Vas there anything in it at that timef 
A. No, sir, there wasn't. 
Q166. How close were tliey to yon when they broke the 
shotgun down Y 
A. Well, about. two or three steps, I imagine. 
Q167. That is after coming up by youf 
page 21 ~ A. Yes, sir. 
. Q168. And the· shotgun was empty at that time 'l 
A. Yes, sir. 
Q169. Did your husband have any shotgun shells in his· 
pocketf 
A. No, sir, not that _I know .of. 
Q170. Didn't have any that you know off 
A. No, sir. 
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Q171. Did either one of the officers opelhis _pistol·as they 
came back up by you f · 
A. Yes, sir. · 
By Judge Bond: T-hat is a leading que tion, sir: We ob-
ject to that, your Honor. . j 
By Mr. Greear : I don't think that is lerding, "Did either 
one of the officers open their pistol''. I 
By the Court : I believe I will let that go in. 
I 
A. "'Y'es, sir. j 
Q172. Which one 7 -I 
page 22 ~ .A. I don't know which one it was. 
Ql 73. What did he do Y I 
A. He broke his gun down and shells fer· out. 
Q174. Shells fell ouU ' 
. A. Yes, sir. 
Q175. Did these men say anything to !YOU as they came 
back by you T · 
A. Yes, sir. 
Q176. What was said to you Y . 
A. I asked them did they kill my bus ban and they said yes. 
I asked t11em was they going to help take hi in, and they said 
no, ·said they would send help back. 
Q177. Send help back? 
A. Yes, sir. . 
Ql 78. Where did they go then Y 
A. They went towards the Knob. 
Ql 79. And who was left there when the went towards the · 
Knob? 
A. Just me and Pauline. 
Q180. Did she have her baby with hert 
A. Yes, sir. 
Q181. And where had Cloyd gone? 
page 23 ~ A. I don't know. He never c me back to us until 
night. · 
Q182. He just ran on off? 
A. Yes, sir, ran on off. 
Q183. This occurred in ·wise County, di iU 
A. Yes, sir. 
By Mr. Greear : I believe you may aRk her. 
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CROSS EXAMINATION. 
By Judge Bond: 
Xl. Mrs. Hamilton, about what time did your husband 
leave home that morning? 
A. I don't know. 
X2. vVell, you have some idea. 
A. Well. it wa.R Parly. but I don't k1rnw what time it was. 
X3. Pretty early? · · 
A. Yes, sir. 
X4. ·well, do you know where he was going t 
A. No, sir. 
X5. You know where he was going, don't you t 
A. No, sir. 
page 24 } X6. Didn't you testify here before and say that 
he ,vas ~:oing to the still f Didn't you say that i,u 
your evidence before, when your husband left that morning 
he wa.s ~:oing to the still? 
A. Oh, the first time be went ouU 
X7. Yes, that morning? 
A. Yes, sir. 
XR Well. when he left that morning then he was going to 
the still, is that right? · 
A. Yes, sir. 
X9. Well, he left pretty early in the morning? 
A. Yes, sir. I don't know what time it was, thoug1:. 
XlO. And he didn't take his gun with him? 
A. No, sir. 
Xll. All right. Now you say that Aunt Sarah Laney and 
Mrs. Shepherd came to your place. vVhat time did they come 
there with reference to the time your husband left t 
A. Oh, I don't know. They come about nine or ten o'clock, 
I guess. 
Xl2. In the morning? 
A. Yes, sir. 
Xl.3. You are certain of thaH 
A. No, sir. I ain't for certain. 
pag·e 25 ~ Xl4. You are certain they came that morning? 
A. Yes, sir. 
X15. Before you had .dinner! 
· A. Yes, sir. 
X16. And who was at your borne when they came? 
A. There was no one but me nrn1 Pauline and the two little 
boys. 
X17. Two boy8? 
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A. Yes, sir. 
Xl8. And bow long did l\Irs. Shepherd and Mrs. Laney 
stay there at your home¥ 
A. I don't know; they stayed until along in the evening. 
X19. Along in the evening! ~ 
A. Yes, sir. · 
X20. Well. you say, I believe, while the were there that 
Pete came home 7 
A. Yes, sir. I • 
X21. And who was with him f · . 
A. My son-in-law. . 
X22. Son-in-law, Cloyd 1 
page 26 ~ A. Yes, sir. 
the house and went ouU 
A. Yes, sir. 
X24. Did thP.y stay at the house any time? 
A. YeR. sir, they stayed a little while, yed, sir. 
X25. A.bout how longT I 
A. I don't know-maybe something lije ten or fifteen 
minutes. 
X26. ,vhen they wm1t out what did Pete get there at the 
house? 
A. Got his gun. 
X27. ·what kind of a g·un did he g·et 7 
A. Double-barrel shotgun. 
X28. "\Vell, did he tell you what he was going to do with 
that ~~n f • . I A. No, s11. · 
X29. He came back there-well, did he ~ell you that the 
officers were in there then? ,vhen he came there to the house 
and got that shotgun did he tell you that the fficers were there 
in tl1e mountain? 
A. I don't know whether he id or not. 
pag·e 27 ~ X:30. "r ell, had Cloyd been t ere before T 
A. No, sir. 
X~l. He left there that morning, Cloyd lid, and you say 
he-was going to his grandfather's, and he adn 't been back 
there? 
A. Yes, sir, lie come back that morning-· ent to his grand-
father's and eomc back that moruJ.n,g·. 
X32. What time did Cloyd come back tha morning! 
A. I don't know; it was sometime in the 1orning. I don't 
know what time it was. 
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X33. Sometime in the morning. Well, that was before he 
and Pete then came hack t 
A. He and Pete came together. 
~34. ·wen, that was the first time, then, after Cloyd had 
left that he came back there, vias when he and Pete came 
together? · · 
A. Yes, sir. 
X35. Well, did they tell you when they came there, Pete 
and Cloyd, that the officers. were in the mountain¥ 
A. I Ha.id I don't know whether they told me or not, it's 
been so long. 
X36. Now what time do you think it was that Pete and 
. Cloyd come back when Pete got his gun? 
page 28 ~ A. How lon·g was it-
X37. I mean what time was it when Pete .and 
Cloyd came back there to the ·house¥ You say Pete left in 
the morning, Cloyd left in the morning, and then they came 
back there togethe.r and left and Pete took his gun with him-
what time was that t 
A. That was sometime in the ·morning·. I don't know 
hardly what time it was. It was before dinner. 
X38. He didn't remain. there for dinner, then? 
J\.. No, sir. · 
· X39. vVell, when he went to the still was he in the habit of 
trikin~ his lunch with him. or would ho come home for it f 
A. He woulcT take it sometimes. 
X40. How long had he been stilling there 011 that occasion t 
A. I don't know. 
By Mr. Greear: I object to that. 
By Judge Bond: They went into it, sir. 
By the Court: I didn't hear her. 
By Mr. Greear: He asked how long he had 
page 29 ~ been stilling, and I .object to that as immaterial, as 
· to how long. It wouldn't makr, any difference. 
By the Court: How long he stayed at the still? 
By .T udg·e Bond : No, how long he had been stilling since 
he came back from Camp Lee, is what I asked her, sir. 
By the Court: I ~lon 't sec-~ the materiality of that in this 
case. 
By .J uclg·e Bond: V/ ell, you c.an 't take little snatches of 
evidence; you have to connect the whole tI1ing up there to-
gether. It·has beP.n brou~ht out on the part of the Common-
wealth's witness that he was stillin~ there. 
By Mr. GreP.ar: There is no question; he had a still, that is 
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a fact. I think that part of it is all right, bur I don't see any 
use-
pag·e 30 ~ By Judge Bond: Why can't I ask how long he 
had .bP.P.ll stilling there 1 
By the Court: I can't see, Judge, what materiality that 
has in this caHe, how long· he had been ther . I will sustain 
the objection. 
By Judge Bond: We want to except to 1e ruling of the 
Court, and make the proper avowal, sir, fo the purpose of 
the record. 
X41. Well now, you say then, Mrs. Ha~lton, after Pete 
and Cloyd left, when they came there to the house, that you. 
and Pauline and Mrs. Shepherd and Mrs~ Laney left the 
house. Where... were you going-1 
A. vV e was going· down the hollow to get some g-rapes. 
X42. You didn't know then -the officers w e in there when 
you left the house 1 
A. No, sir, we didn't know they was d ·wn there. 
X43. Well, did you know either of those arties when you 
went down there- and saw them f 
A. I didn't know them until M s. Shepherd told 
page :n ~ me who they was. 
. X44. I believ_e you didn't kno Sheriff Quillen 
·and von dicln 't know ·wnmer ,Vhited and ou didn't know 
l\Ir. Sturgill and you didn't know Jeff ·Flan ry at that time 1 
A. I didn't know thPm until she told me. · 
X45. I say you did not know them until M s. Shepherd told 
vou? -
w A. No. sir. 
X46. ·wen, she said that it was· Ezra Quil en and who else? 
A. Jeff Flanary. . 
X47. Well, you didn't see Mr. Sturgill nd Mr. Whited 
nt all. then, on that trip? 
A. I didn't Ree them until they killed my usband. 
X48. You clidn 't know either one of them up until the time 
of that shootinA·f 
A. No, sir. , 
X49. Had never seen them, as far as you rnowT 
A. No~ sir. -
X50. ·what time was it yon left home th e, you ancl Mrs. 
Hamilton, you and Mrs. Shepherd and frs. Laney and 
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page :l2 ~ A. I don't know; it was something between two 
and three o'clock. 
X5J. And how far did you go up that road with them t 
A. Something like a half. a. mile, I gues8. . 
X52. .A.nd then they left and yoµ turned back home~ 
P.t... Yes, sir. 
X53. Well, you didn't see the officers up there anywhere on 
that trip until the time of the shootingf 
A. No, sir. 
X54. Well now; where was it you said you met your hus-
band and Cloyd as you went back '1 
A. About a quarter of a mile from the ,house. 
X55. That was near the shooting t 
A. Yes, sir. 
:X56. "'\V ell, how long had you been there until you saw the 
officers coming· f T 
A. Oh, I don't know-something like two or three minutes. 
X57. And Cloyd was standing up and Pete sitting down.f 
A. Yes, sir. · 
X58. Well, did they tell you then that the officers were in the 
mountains? 
page 33 ~ A .. No, sir, they didn't name them. 
X59. How did you kno,v that was the law, as you 
called it, when you saw them f 
A. vV ell, I lmowed them then after Mrs. Shepherd told 
me. Oh. I ctidn 't know ·whited or Sturgill; I lmowed Jeff. 
X60. Were thP. officers all coming· along· together t · 
A. Yes, sir. 
X61. How wore they walking when you first saw them, with 
reference to fast or slow, when you first saw them f 
A. They were walking fast . 
.X62. They were walking· fast, and neither one didn't have 
any pistol then f 
A. I never saw none until my dog-· 
X63. You saw all three of the men, didn't you? 
A. Yes, sir. 
X64. You didn't see any. pistol at all until you saw thu 
dog fly out and one of them took his pistol out then t 
A. Yes, sir. 
X65. "\Vhich one of them was that 1 
A. I don't know which one it was. 
X66. You don't know which one it was? 
A. No, sir. 
page 34 }- X67. And what happened then when the dog 
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came back to you ; you said you called the dog and he came 
back¥ · 
A. He came back and stood at the side ofrme. 
X68. ,veu, how close were the officers to our husband and 
Cloyd when they started to ruu 1 
A. I don't know. 
X69. Well, about how close f 
A. I just couldn't tell you how close. I wasu 't-
X70. You say they were about ninety f et wl1en you :first 
saw them down there at the end of that 1 gT 
1.\.. Yes, sir. 
X71. You say you have no idea how clo e they were to-
A. Oh, they were coming so fast, I don' know how close 
they was. 
X72. vVell, how far had your husband: a1Jd Cloyd got from 
the road then when the officers began to sh~ot ¥ 
A. Oh, they hadn't got but a step, a stc~ or two. 
X73. vVhen you step rig·ht off of the road rhere you get into 
a brier thicket and a brush thicket, don't you, going down 
the way your husband wenU 
A. Yes, sir. 
page 35 ~ X7 4. Very thick thicket there,, la rgc blackberry 
briers and red brush and differ t kinds of brush 
there 1 
A. Yes, sir. 
X75. And they were running right down hrough thaU 
A.. Yes, sir. 
X76. Well, now, how close do you say hat th~se officerR 
were when they began to shoot? 
.A. I don't know how close it was. It w sn 't so far from 
them. 
X77. You said, I believe, they were al three shooting t 
A. Yes~ sir. 
X78. You don't know wl1ich one shot fir U 
'A. No, sir, I don't. 
X79. And as your husband and Cloyd r· ;n, whieh one was 
before, which one was ahead of the other,: if either one, or 
,vere they running side by side? 
.A. The~~ started out side by side, hut Cl d got in front. 
X80. \\'11ich side was Cloyd on then? Yo say they started 
side bv side-the right or the left of your husband? 
A. He was on the left when thev started. 
XSl. He was on your husba cl 's left1 
page 36 } A. Yes, sir. 
X82. You are sure of that? 
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A. Yes, sir. _ 
X83. Arid when did he get ahead, before any shooting began 
or after they began shooting"? 
A. Why I don't know. 
_ X84. How close were you to the officers when the officers 
began shooting·! 
A. I was standing in the road. 
X85. \V ell, I say how close, though, were the officers to you 
when they began shooting1 
A. I don't know how close they was to me. 
X86. Were you in the road ij? 
A. Yes, sir. 
X87. You have no idP.a how close the officers were to you f 
A. No, sir. · 
X88. "Where was Pauline with reference to you? 
A. She was standing right thP-re at the side of me. 
X89. I believe you say when the officers came up there 
you and Pauline were together ·f 
page 37 ~ A. Yes, sir. 
X90. And Pete Hamilton and Cloyd Laney were 
together? . 
A. Yes, sir . 
.X:91. "\V ell, do you knO\v how that l1a ppened that Pete and 
Cloyd were together over there f · 
A. No, sir. 
X92. And Cloyd was standing up and Pete sitting dowu 
_ on that log! · 
A. Yes, sir. 
X93. Well, how did Pete have his gun there? 
. A. Why I don't know, had his gun laying down on the 
ground. 
X94. When was it he grabbed the gun up? 
.A.. When he started running. 
X95. When ·he started running. ,vhich hand did he have 
it in 7 
A. I don't know. 
X96. Well, how was he car1·ying that gun as he ran? 
A. I don't know that, going so fast. 
X97. Going so fasU 
· A. Yes, sir. 
X98. ·well, were the officers going fast? 
page 38 ~ A. Yes, sir. 
X99. Were the officers standing still or were 
they 'running when they were shooting? 
A. Oh, they was ~;oing and shooting. 
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XlOO. Running and shooting? 
A. No, sir, they was walking fast. 
XlOl. vVell now you stated in the other ,examination they 
were running as fast as they could, didn't you f 
A. No, sir. l 
Xl02. You didn't state that? 
A. Not as I know of. 
Xl.03. Well, you are sure then that yo, didn't say the 
officers were running as hard as they coult and shooting as 
they mnf 
A. Well, they were walking just as fast a they could. 
X104. They wasn't running at all then when they were 
shooting· f . . 
A. I don't know. It's been so long I dor 't know whether 
they ·was running or not. - , 
A. Yes, sir. 
X105. \Vhat? ·well, you say it's been so tong? 
page 39 ~ XI06. You don't remember ab ut that. Do you 
remember what you stated about !lt before, whether 
the officers were running as they shot or noi or whether they 
were walking·? 
A. They was walking fast. 
X107. vValking fast, and were not runnin )' when they were 
shooting, is tliat right 1 
.A. Yes, sir. · 
:X108. vVere the officers when they bega shooting in the 
road, or had they gotten out of the road"? 
A. No, sir, they began shooting in the ro 
X109. And you have no idea how far the 
you when they beg·an shooting? 
A. No. sir, I don't. . 
XllO. And you don't have any idea how f r they were from 
Pete and Cloyd when they began shooting·? 
A. No, sir. 
X111. \Yell, did the officers get out of t e road any f 
A. Yes, sir, they certainly did. 
Xll~. Did they shoot after they got out of the road? 
A. Yes, sir. · 
Xl13. How manv times? 
A. I don't know. 
pag-c 40 ~ .Xll 4. You were standing up all tl1e time and 
watching everything that was O ing on? · 
A. I don~ t know how much. 
X115. How many shots, you say, were 
A. Fifteen to eig-llteen, I guess. 
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X116. Fifteen to eighteen. And Pete' didn't shoot any'! 
A. No, sir. 
Xll 7. Cloyd didn't shoot any f 
A. No, sir. 
X118. You are certain of thaU 
A. Well, if they did I never seed them. 
Xl.19. Well, were you looking- at thP.m all the time? 
A. No, 8ir. 
X120. You were not t 
A. There wasn't no shotgun fired. 
X121. You don't know if you wasn't looking at them, you 
don ;t know whether Pett:~ and Cloyd shot or not if .yqu were 
not looking at them all the time f , 
A .. ·Well, there wasn't no shotgun fired. 
X122. No shotgun fired 1 
A. No, sir. 
page 41 } X123. You were not excited then? 
_ A. I am sure I can tell a shotgun from a pistol. 
X124. And you are sure there was no shotgun, but you 
were not looking-""-Pete or Cloyd or eitheI' one or both of t}lem 
could have fired a shot there and you not seen it, if you were 
not looking at them all the time, isll''t that right 1 
A. After they got out of my sight I couldn't see them. 
X125. Well, there wa.s some shooting, thoug·b, before they 
got {mt of your sight t 
A. Gertainlv. 
X126. Wen; were you looking at them all the time before 
they got out of your sight 1 
A. Looking at who? 
X127. At your husband and Cloyd. 
A. Yes, sir,_I was looking at them run.-
, X128. You wasn't looking at the officers, you-
A. I was looking at all of them. 
Xl29. All of them? 
A. Yes, sir. 
X130. Now how close were those officers, when they were 
shooting, together f 
page 42. ~ A. I don't know how close they was. 
X131. Well, a.bout ·how closet 
A. T};tey wasn't so far apart. 
Xl.32. How far apart would you say they were¥ 
A. I don't know. 
'X133. Four or five feet¥ 
A. I don't know whether it wa.s that far or not. 
X134. Well, what 1s your best recollection about tha.t? 
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A. That is the best I know about it. 
Xl.35. Now you stated before on your exa ·nation that the 
officers were· about a half foot apart,-didn't ou? 
A. No, sir. 
X136. When they were shooting· there. !idn 't you state 
that on your examination before? 
A. Not as I know of. 
X137 . .Arid didn't you state also when I as cross examin-
ing you before-didn't I ask you if they could lay their hands 
on each other and you said they could, t4ey f ere about a half 
foot ·apart? Do you recall .that state ent you made? 
(Pause.) You have a pretty good memory, aven't you? 
A. No, sir, not much. 
X138. Not much memory. Your mcmor 1 is bad, is_ that 
right? 
pag-e ·43 ~ A. No, sir, not so bad. . 
X139. Well, . you have a pre y fair memory 
then, average memory. \V ell now, don't y u remember that 
on your cross examination before in rcspo c to a question 
I asked you that you said the officers when they were shoot-
inp; there were about a half foot apart ·an could lay their 
hands on each other Y · 
A. If I said it I don't remember. 
X140. Don't remember that? 
A. No, sir. 
Xl41. You say that one of the officers after the shooting 
was over unloaded his pistol, , did you? 
A. Yes, sir. · 
X142. And ,what did he do with the sheli Y 
A. They was laying there on the g-roun , feiI out on the 
p;ronnd. I don't know what he done with th m. 
Xl4~. Y 0~1 saw them fall down on the g·rtund Y 
A. Yes, sir. 
:X144. ·wen now, how close were you to ·m then t 
A. 0)1, I was about two or three steps rom him. 
X145. Well, he had gotten up pretty clo e to the road or 
pretty close to that steep place o'i.1 er there? 
A. HP. was getting· to the stee place. 
page 44 ~ X146. That w.as right in that th cket there among 
that brush. You don't know hich one of the 
officers it was f 
By l\fr. Greear: What do you say abo t it? He asked 
yon whether or not that was in the thicket. 
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A. Yes, sir, it was in the thicket. 
Xl47. I say you don't know which one of the officers it was 
then that unloaded his pistol f 
A. No, sir, I don't. 
X148. Well now, didn't you state before, on your cross 
examination, I believe-either on your cross or direct; I think 
it was the cross examination-that Mr. Sturg·ill was the mun 
that unloaded his pistol and threw the shells dowil there on 
the road f Didn't you state that, madam f 
A. No, sir. 
X149. You are sure of that_? 
A. Not as I know of. 
X150. vV ell now I want to ask you-you say now that you 
didn't know which officer it was, and you didn't know Sturgill 
at all at that time 1 
A. No, sir. 
page 4;5 ~ X151. A.nd you didn't know Whited at that time '1 
A. No, sir. 
X152. And you did not state, then, on your examination 
before that Sturgill was the man that unloaded his pistol and 
threw the shells down there on the ground Y 
A. No, sir. · 
X153. All right. You say that one of the officers, as he 
come back up the hill, was carrying a gun, carrying your 
husband's gun, after the shooting· was over? 
A. Yes, sir. 
X:154. Now which one of the officers was thaU 
A. I don't know which one it was. 
Xl.55. Didn't you state before that it was \Vilmer ·whited 
that was carrying that gun when he came un the hill there, 
when he came up after the shooting 0/ 
A. Not as I know of. 
X156. VVell, you don't know now which one of them it 
was that was carrying that gun when he came up the hill? 
.A.. No, sir, hut I know one of them had it. 
X157. And you don't know whether you stated before that 
Whited had it or noU 
A. No, sir. 
page 46} X158. You don't know whether you stated be-
fore that Sturgill was the man that threw the 
shells out 1 • 
A. No, sir. There was 01m of them broke his gun down and 
·threw the shells out. 
X159. How was that man Parrying- that shotgun when he 
came up? 
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A. I don't know how he was carrying it but he broke it 
down. 
X160. You say it had nothing in it f 
.A. No, sir. 
X161. Row close were you to him when tie broke it down? 
A. Oh, about two or three steps. I 
X162. The gun was empty'¥ 
A. Yes, sir. 
X163. Had no shell in there at alU 
.1\.. No, sir. 
X164. It didn't even have a shell that bad been shot, it 
vrns empty f 1
1 
A. It was empty. 
X165. Did you see him break it down? 
A. Yes, sir. 
X166. That was your husband's gun? 
A. Yes, sir. 
page 47 ~ X167. ·wen, was that g1m loaded when he left 
there with it that day¥ I 
A. I don't know that. 
X168. Re wouldn't have been carrying an ~mpty gun, would 
he! · 
A. I don 't know. 
By Mr. Greear: I object. 
By .Judge Bond: That may be a little a g·umentative, sir. 
I won't insist on it. 
X169. ·what did he do when he broke the gun down there? 
A. NP.Ver done nothing only fastened it back up. 
X170. You don't know which one of the it was did thaU 
A. No. sir. 
Xl71. Now you dicln 't make this sta teme , t, I believe, Mrs. 
Hamilton. hefore. on page I believe 41 of t e record: "The 
officers ·were 1,·mming as hard_ as thr.y coulc and shooting as 
thev run "-vou didn't make that statem nt before f 
A. If I ma.de it I don't remember nothin about it. 
Xl 72. You say now they were , alking and shoot-
IJag·e 48 } ing·1 
A. They was walking pretty ast. 
Xlrn. "\V P-11 now, you said something· ab ut the dog being 
Rhot. Had the officers all been shooting at those men there, 
at your hushand and Cloyd, before the dog was shot, or was 
tlic dog- shot first 1 
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A.. Well, they shot the dog at the time they was doing the 
big shooting·. 
X17 4. Well, did they shoot the dog before they began shoot-
. ing· at the men, or did they shoot the dog afterwards t 
A.. They were shooting at my husband and he just turned . 
around and shot my dog. . 
X175. Just tumcd right around, left your husband and 
turned back and Rhot-well then they were shooting at your 
husband bP.fore he shot your dog1 
A.. I reckon he was. They was shooting that way. 
X176. Shooting that way? 
A.. Yes, sir. 
Xl 77. Yon are certain, then, they fired some shots, the 
officers did, before ,Flanary shot the dog t 
A. Yes, sir. 
Xl 78. Well, Flanary then, where was Flanary standing 
when hr~ shot your dog 1 
_page 49 ~ A. ,Just right over from the road. 
X179. Over from the road? 
A. Well, right at the edge of the road. 
X180. How close was he to th_e dog t 
A. I don't know. 
X181. Flanary then hadn't g·ottcm out of the road when he 
-shot your dog·f 
A. Well, he wasn't in the road-right at the edge of the 
road. 
X182. How far was he from the road when he shot your 
dogi 
A. About a step or two, I guess. 
X183. About a. step or two. Now you stated before that 
he was right over him and shot right down that way, didn't 
you, when he shot your dog¥ 
A. No, sir. 
X184. Didn't state that. Now, Mrs. Hamilton, l believe 
you state that after Cloyd left .your home that morning and 
went· down to his grandfather's that he didn't return there 
to your home any more until he came there about eleven 
o'clock with your husband, Pete Hamilton? 
A. He come in the morning·. I don't know what 
page 50 ~ time it was. . 
X185. I say, though, he didn't return after he 
left that morning-, he· didn't come back there to your house 
any more until he came back with your husband T 
· A. No., sir. 
X186. All rig·ht. I want to ask you if you.didn't make this 
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statement on your examination before, yo r direct examina-
tion: 
"On thP. day that thP. shooting occurre and the mo.ruing J 
of that day did you receive any word tha the officers were 
on their way into the mountain thel'e? '' 
'' That morning?'' 
"Yes." 
Did you make that statement before¥ 
.A. No, sir. 
Xl87. The 4 uestion, ''Yes'' ; answer, '' 
'' Q. Did anyone bring any ,,rord to that ect to your home 
that day?" 
"A. YP.s, sir, Cloyd come about nine r ten o'clock and 
told us.'' 
' -
Did you make that statement in your e· amination before, 
page '9f 
page 51 ~ A. If I did, I don't remembe 
X1=.88. Well, you don't reme 
A. No, sir. 
X189. "Q. Cloyd came about nine o'clo k?" 
'' A. Well, about nine or tP.n.'' 
"Q. Was your husband, Pete Hamilto at home at that 
time!'' 
"A. No. sir. 
,,n. Wliei·e was he?'' 
•' A. He wa.R at tl1e Rti.11, I suppose." 
Diel you make tl1at statement? 
By .Tudg·e ParkP.r: "He was at the still lace, I suppose." 
Bv .Tndge Bond: Yes, sir: "He was the still place, I 
Rup~osa'' · 
· X190. Did vou make that statement be 
A. Yes, sir.'' 
Xl91. You made that statement before, id you f / 
A. Yes, sir. 
X192. ·vv ell, that was correct. Now on t e same page here 
I wa.11t to ask you this: 
page 52 ~ - '' Q. Did Cloyd go to the still place or leave the 
house in that direction on that morning? · 
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A. I don't know. He come up from Uncle Hop Laney's 
that morning and let him know, and he never left our hou;se 
going to the still place. 
Q. vVell. did Pete find it out 0? 
A. Yes, sir. 
Q. How did he find it ouU 
A. Cloyd come and told him.'' 
Did you make that statement before 1 
A. Yes, sir. 
X193. Now you say you made that statement before, that 
Cloyd did come there to your house and told you that the 
officers were up there and went up and informed Pete about 
it-that was correct, wasn't.it'? 
A. Yes, sir. 
X194. Well now, why did you state awhile ago when I asked 
you if Cloyd came back that morning or if you knew anything 
about the officers being there, that you said he did not come 
back f You made that statement just a few minutes ago, 
didn't you, that Cloyd did not come back until he came back 
with your husband? 
A. Yes. sir. I ::;mid he come back with my hus-
pag·e 53 ~ band. - · 
X195. But he hadn't been back there before that, 
you stated that awhile ago, didn't you f 
A. He never come back until they come together that morn-
ing. 
X196. He and vour husband ·1 
A. Him and m}~ husband come together. 
X197. "'\Vell. I thou~ht you just now said that you did 
make thiR statenwnt before, tlmt he did come back before he 
and your husband came. 
A: No, sir. 
X198. You didn't make that statement then'? 
A. Cloyd come by hisself? 
X199. Yes. 
A. No, sir, I nevP-r. 
X200. I just want to call your attention to them again. 
ThiR is Mr. Greear 's examination: 
"Q. How old was Pete Hamilton when, he got killccH 
'' A. Forty-one. 
"Q. On tiie da.y that this shootin.g occurred and the morn-
ing of tha.t day did you receive any word that the officcrr; were 
on their way into the mountain there? 
53 
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"Q. Did anyone bring any wo d to that effect 
to your home that day1 
'' A. Yes, sir, Cloyd came about nine o'r ten o 'elock and 
told us. ' 
'' Q. Cloyd_ came about nine or ten f 
' 'A. Yes, sir. 
'' Q. vVas your husband, Pete Hamilton, t home at that 
time} 
'' .A. No, sir. 
'' Q. V\There was he? ~ 
'' A. He was at the still, I suppose. 
'' Q. Where was the still located 1 ~ 
'' A. On the \Vise side, up on the side of t 1e hill. 
"Q. That is coming back out towards the . igh Knobt" 
I 
Now did you make that statement, Mrs. Blamilton, on your 
first direct examination in this case, this rtatement that I 
11ave just read to you¥ 
A. I don't know whether I did or not. 
X201. \V ell, if you made it wis it true or not 
page 55 ~ true? · 
' A. It wafi true. 
X202. True. Then Cloyd did come, and t. lcl you all about 
the offi,cers being up there before your hu1band and Cloyd 
came back? 
By l\,f r. Greear: I object. She says if shf made the state-. 
ment she made it true, but she doesn't say she made the 
statement. Nobody says he is reading- the dorrect statement 
• liore, what she said. J 
By the Court: vVell, he is asking her no the. question on 
cross examination. 
Fy Mr. Greear: Then he goes around and surmises she did· 
nwke it. 
Bv the Court: He is asking· her the ques ion. 
By ,Juclg·e Bond: We want her to state whether she did 
make it or did not. 
Bv Mr. Greear: She said she didn't kno" whether she did 
~ or not. · 
page 56 ~ By J udg·e Parker: No, she ~mi she d1d make it. 
. By J" udge Bond: She said .he did make it, 
and later on-
Bv the Court: Sl1e said she didn't reme1 her the last time 
it ,,i1as asked. Let her-answer. 
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X203. But now you do state that Cloyd didn't come back 
that morning after he left going to his grandfather's until 
he came back with your husband 1 You state that now? 
A. Yes, sir. · 
X204. Well now, I want to ask that again, with the per-
mission of tl1e Court. aR to what she stated before. 
By the Court : Go ahead. 
X205. '' Q. Op. the day that this shooting· occurred and 
the mor.ning of that day did you receive any word that the 
officers weJ·e on their way into the mountain there? 
"A. That morning! 
'' Q. Yes, sir. 
"A. No, sir. 
'' Q. Did anyone bring any word to that effect to 
page 57 } your home that day? 
".A. Yes, sir, Cloyd came about nine o'clock 
and told us. 
'' Q. Cloyd came about nine or tent 
'' A. Yes, sir.' '-The answer is,. "Cloyd came about nine 
or ten o'clock''. 
"Q. Cloyd came about nine or ten? 
'' .A.. Yes, sir. 
"Q. Was your husband, Pete Hamilton, at home at that 
time? , 
'' A. No, sir. 
'' Q. Where was he f 
"A .. He was at the still place, I suppose." 
Now I want to ask you if you made that statement on your 
examination before, your direct examination, when Mr. 
Greear was examining yo~1-made the statement that I have 
just read to you? , 
A. I don't know whether I did or not, it's been so long. 
By the Court: What was your answer Y 
By the Witness: I said I didn't know whether I did or not, 
it's been so long. 
page 58 } X206. But now you say he did not come th~re 
until Pete came with him? 
A. Yes, sir. 
X207. Well now, Mrs. Hamilton, I believe now you state 
6 
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that you don't know how close the officers w re togeth<:lr there 
when they were shooting at your husband and Cloyd 7 
.A. Well, I don't exactly. 
X208. You don't? 
A. No, sir. I 
X209. I want to ask you if you made this ,tatement on your 
cross examination before : I · 
''Q. Well, what distance were they froni them when they 
first began to shoot? . ] 
'' A. I don't know. · I was scared, scre,ming, so I · don't 
know. 
''Q. Well now, how close were those thiee men together, 
those three officers? . 
- -'' A. They was side by side. t 
· ''Q. Well, men mig·ht be side by side nd be from here 
over to the far side of the' street. How c~I se were .they to-
gether¥ 
pag·e 59 ~ ".A. Well, about a half foot, I guess. 
"Q. Right all practically tpg<fther, then? 
"A. Yes, sir. · 
'' Q. Just one could have raised. his han on the other 7 
"A. Yes, sir.'' 
Did you make that statemei1t on your examination 
before, madam f 
A. If I did. I don't remember. 
X210. You don't remember it? 
A. No, sir. 
X211. You do say now, in response to question I asked 
you, that you don't remember at all how . ose those officers 
WP.re to each other while they WP.re doing the shootingY 
A. No. 8ir. I don't. 
X21.2. Now I want to ask you if you mad this statement-
I believe vou state now, :Mrs. Hamilton, th the officers were 
not running· when they were shooting but t ey were walking7 
A. I did. 
X213. Wal king pretty fast Y 
A. Yes, sir. 
pag·e 60 ~ X214. "Q169. v\That did yon ay to themY 
'' A. They come running on down there with 
their guns. 
"Q. I Ray what did you say to them when the dog went ouU 
:,:-~. 
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'' A. I told them not to shoot my dog·, be wouldn't bite them. 
'' Q. Did you say anything· to the clop;¥ 
"A. Yes, sir, I told him to come back to me, and he did. 
I scolded the dog and told him to come back to me. 
"Q. What color was''-" After you called the dog back 
what did the officers do~ 
'' A. They came on down there, running. Pete and Cloyd 
jumped up and started running. 
'' Q. The officers ran down to you 1 
'' A. Yes, sir. 
'' Q. ,Did they say anything at the time that they were com-
ing down there to you? 
"A. No, sir." 
Did you make that statement, that the officers came down 
there runningf Did you make that statement in your exami-
nation before 1 
A. If I dicl. I don't remember. 
page 61 ~ X215. Don't remember that? 
.A. No, sir. They was walking· fast. 
X216. Walking fastf 
A. Yes, sir. 
X217. That is what you stnte now. I believe you state the 
officers went out of your sight shooting, did you f 
A. Yes, sir. _ 
X218. I believe you state now, Mrs. Hamilton, that you 
don't know which one of these. men were doing the shooting, 
which one of the three nrnn were doing' the shootingf 
A. They was all three shooting. 
X219. Well, did you state before that you saw 1\fr. Sturg·ill 
shooting1 
A. They was all three shooting- at tl1e same time. 
X220. I say, thong-h, did you state and use Ms name, state 
before that you saw Mr. Sturgill shooting, that Mr. Sturg'ill 
was shooting? · 
A. Yes, sir. 
X221. Now, l\frs. Hamilton, where was the g-un in the house 
when Pete came in there and g;ot it and took it out that dav? 
A. Yes, sir. - " 
page 62 ~ X222. vY~iere was it? 
A. ·w HS m the house. 
X223. Well, what pa rt of the house? 
A. No-ves. 
X224. Where did he keep his gun there in the house? 
A. Hanging up on the wall. 
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X225. In a kind of gun-rackf 
A. Yes, sir. 
X226. Did you see him take it outf 
A. Yes, sir~ 
By Judge Bond: I believe that is all righ now. We may 
want to recall her. 
RE-DIRECT EXAMINATIO I. 
By Mr. Greear: 
Ql. Mrs. Hamilton, had you had an opport nity to go over 
a typewritten copy of your former evidencell in the case, or 
have you seen any such thing? 
A. Sir? 
Q2. Have you gone over any typewritten copy of your evi-
dence that you gave a year ago in this casjT 
A. No, sir. 
page 63 ~ Q3. Did you ever see any cop of iU 
A. No, sir. · 
Q4. Ever see any notes on your evidence t all Y 
A. No, sir. -
By Judge Bond: We object to that, yo r Honor. 
By the Court: I will overrule the objecti n. 
By Judge Bond: .JTixception. 
RE-CROSS EXAMINATIO 
Ry ,Judge Bond: 
XL Now I believe, l\f rs. Hamilton, you stated on your 
exHmination awhile ago that as the officers c me down there 
they were walking pretty rapidly. I want t~ ask you about 
this statement before: 
'' Q. ·what did the officers do after they s Then 
wlm t did they do? 
'' A. They took right on over the hill afte 
"Q. After them? 
"A. Yes, sir. 
page 64 ~ "Q. How were tbcv traveling·? 
"A. Thev was right behind th , running just 
RR ]1ard as they could, run. · I 
'' 0. The officers were running· too 1 I 
"A. Yes, sir, and shooting." 
Did yon make that statement? 
:i8 .Supreme Court of Appeals_ of Virginia. 
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A. No, sir. If I did, I don't remember it. 
Witness stood aside. 
FR~D H. KING, 
the next witness called by and on behalf , of the Common-
wealth, being· first duly sworn, testified as follows: 
DIRECT EXA.MINA.TION. 
By !,1:r. Greear: 
Ql. Is your name Fred H. King? · · 
A. Yes, sir. . 
Q2. What is your business or profession, Mr. King? 
A. I am a funeral director and embalmer. 
Q3. Where are you located f 
A. Norton. 
Q4. Did you prepare the body of Pete Hamilton for ·burial? 
A. Yes, sir. 
-page 65 ~ Q5.- Were there any wounds on his body, gun-
shot wounds f 
A. There. was a wound-yes, sir, the;re was. . 
- Q6. Where was it f 
A. The ball entered the back of .his neck just about the top .. Qf- his collar, the lower edg·e of his hair, and ranged-it en-
tered on the rig·ht side of the back of his neck and came out 
on the. left side, just clipping the edge of the angle of the 
jawbone. 
Q7. How close to the center of the back of his neck was 
it, Mr~ ~ingf 
A.. I imagine it was about an inch from the center. 
Q8. Any quest~on about whether it entered from the ba~k 
or from the. front? 
.A. No, sir. 
Q9. Entered from the back? 
A. Entered from the back, yes, sir. ., . 
Ql.O. Were there any other wounds upon him that you know 
of? 
~- No, sir, I didn't notice any other wound. 
Qll. I believe you made a chart <;_>f that at the time? 
· A. Yes, sir. 
page 66 ~ Ql2. Was that filed here as an exhibit here in 
this casef 
A. Yes, sir. · 
-' 
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By Mr. Greear: All right, you may ask 
• 
CROSS EXAMINATION. 
By Mr. Vicars : 
Xl. How did the ball pass through the 
A. Passed through? 
X2. With reference to a horizontal line? 
A. I couldn't hardly say about that, Mr. Vicars. 
X3. Was it any higher up or lower than th exit! 
A. I couldn't-the wound entrance was a ·ttle lower than 
the exit, but I couldn't tell whether it would o through level 
or not. He might have had his l}ead droppe down. 
X4. I am not asking you a.bout that. 
A. The hole in the bottom of his neck w s a little lower 
than the exit where it came out the jawbone. 
X5. The point of entrance was lower ti· n the point of 
exit? 
A. Yes, just a little lower. 
X6. And it passed from a poi t about an inch 
page 67 r of the right of the center of the n ck and came out 
under the -Jaw f 
A. Just clipped the jawbone-
X7. On the left side 7 
A. Yes, sir. 
XS. Where did you first see the body, Mr. ing? 
A. I g·ot it in the home, hi his home, in the High Knob 
section. 
X9. Did you tell anything about the cali er of the bullet 
that made that wound Y 
A. No, sir. 
XlO. When did you first see the body 7 
A. The morning after the accident. 
Xll. You were not at the place where e shooting oc-
curred 7 
A. No, I didn't go down there. I went th road that went 
to the house, but. I-I mean I didn't go whe they said they 
got the body. 
X12. Well, I am asking you, you weren. 't tliat point? _ 
.A. No, sir. 
· '. X13. You mean vou went do · the road? 
page . 68 } A. From the High Knob down to the house, I 
wasn't off the road. 
Witness stood aside. 
60 . Supreme Court of Appeals of Virginia. 
MRS. :MARY SHEPHERD, 
the next witness called by and on behalf of the Common-
wealth; being first duly ~worn, testified as follows : 0 
DIRECT EXAMINATION. 
By Mr. Greear: 
Ql. Your name is Mary Shepherd t 
A. Yes, sir. 
Q2. \Vhere do you live, :Mary¥ 
A. Live at Norton. 
Q3. I believe you are tho wife of J olm Shepherd T 
A. Yes, .sir. 
Q4. Did you know Pete Hamilton in his lifetime? 
A. I knew him what time he lived down there from the 
Knob. 
Q5. Where were you living at the time that Pete Hamilton 
got- killed Y 
A. At the Knob. 
page 69 t Q6. What place were you living up there at the 
Knob¥ 
A. At what they call the hotel on the Knob. 
Q7. That is the old hotel property? 
A. Yes, sir. 
QS. ·where had you been or where did you go on the day 
that Pete Hamilton got killed T 
A. V\T e had been clown to his house. 
Q9. Who was with you Y 
A. Mrs. Laney, a woman that stayed with me, Sarah 
Laney. 
Ql.O. About what time was it you all got down to Pete 
Hamilton's house, if you remember f 
A. Well, I'll declare, I just really don't know. Of course 
we was down there several different times, and I just don't 
really know. I know the time that we got back. Now I 
thoug·ht it was along about twelve or one o'clock when we 
went down there, but Mrs. Laney said she thought it was 
earlier than that. I don't know. 
By Mr. Vicars: Never mind what Mrs. Laney said. 
By the Court: That goes out. 
page 70 t Qll. .A.t the time you went down there was Pete 
Hamilton at home! 
A. No, he wasn't there when we went. 
Q12. He came to the house while you all were there T 
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.A.. Yes, sir, he come to the house. 
Q13. Did anyone come with him f 
A. I believe this Laney boy, his son-in-la , I believe was 
with him. 
Q14. Believe he was with him. Did Pet~ Hamilton and 
Laney stay there at the house¥ 
A. N-o, they wasn't there at the house bu a few minutes 
until they went off.· 
Q15. Do you know where they wenU 
A. No, I don't. 
Q16. After they had gone away what did you women do f 
A. We went down below the house in the h ller to get some 
wild grapes. 
Ql7. And while you were down there, w at happened Y 
A. \V ell, we went down the holler and we met Mr. Quillen 
and another one of the officers, or they said e was an officer; 
I didn't know him. 
Ql8. Where were they going, . hich direction? 
page 71 ~ A. They was coming up the hoiler. 
Ql9. Did you all speak to themt·or they speak to 
you? 
A. Yes, he stopped and was asking me a out John; asked 
me where John was. I told him he was on e look-out, and 
I don't remember-we stood there and talket a few minutes. 
Q20. Then did you all go on after your g apes? 
A. Ko, we looked down and seen two more officers ~nd. they 
had-a still and we turned and come back anf never went on 
down. _ 
Q21. When you sa.y '' came back'' you me n came back to 
Pete's house t 
A. Yes, come back to the house.· 
Q22. Were there any children along with JYOU? 
A.. Yes; my little boy and Hamiltons' lit e boys. 
Q23. How many of Hamiltons' little boy 7 
A.. T,,ro. . 
Q24. And did Sarah or Pauline have a ba, y at tha.t time 7 
A. Yes. 
Q25. Was it along too! 
.A. I tliink she had her baby along with h r. 
'. Q26. Now after you all got back to the hous.e did -t.h~se 
·., · officers come on up around the ho se 7 
})age 72 ~ A. They come on around the · h use and we was 
in the yard there and they wen on up the hill 
a hove the house. ' 
Q~7. Did any of them fire any shots there~ 
62 Supreme Court of Appeals of Virginia. 
M1·s. Mary Shepherd. 
A. Fired about two shots, I think. 
Q28. Do you know which one of them fired the shots? 
A. No, I don't . 
. Q29 .. After that did you all leave there, you women leave· 
the ho.use again T 
A. Yes, we left. and come on home. 
Q30. Where did you leave Mrs. Hamilton and Pauline 
Laney? 
A. Well, about half-way between where they lived and 
where I lived. 
-. Q31. What were they doing up there? 
.A. They sent their little boys home with me after some 
soda, I believe it was, and they went up that far to wait for 
them until they come back. . 
Q32. Now after you left Mrs. Hamilton and Mrs. Lane· 
Pauline Laney, did you and Aunt Sarah Laney come on out 
of the hollow with the children Y 
A. Yes, we came on. 
page 73 ~ Q33. As you came out did you see any men T 
A. vVe ·met three of these officers, Mr. Sturgill 
and I don't know whether the other two-I don't know only 
they said that they was-officers; I knew Mr . .Sturgill. 
Q34. And where did you meet them Y 
A. Well, you know where the road comes down from the 
Camp Rock into the other road l · 
Q35. · Yes, a path comes down there. 
· A. We met them right along· there. 
Q36. Which direction were they going Y 
A. Going down the hollow. 
Q37. How were they traveling? 
A. Well, they was going kindly fast, walking fast. 
Q38. Walking fast. Did they speak to you Y 
A. Mr. Sturgill spoke to me and said-asked us if we was 
p;oing out of the hollow, I believe is what he said. 
Q39. Then after you all got on did you hear any shooting 
• back down therP. ? · 
A. Well, we heard some shooting-just after_,:w_e had got 
almost to the road. · · ·· · · 
Q40. That is ·almost to the road between Camp· Rock and 
High Knob! 
page. 74 ~ A. Between where this road goes up to the Camp 
Rock ancl where you come out the main road up 
at the Knob. 
Q41. How much shooting did you hear down there, Mrs. 
Shepherd? · 
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A. Well, I couldn't tell how many shoi was fired; there 
was several, though. . · 
Q42. Several shots. Did you hear any women hollering or 
anything of that kind 1 : : . -
A. Yes, heard the women screaming. 
Q43. Did you know what had happened Yj . · · -
A. ~ o. We stopped and wondered. wh l had happe~ed. 
Q44. Then what did you all do Y . -
A. Went on home. 
Q45. Were there any hunters in.that nei hbarhood that day 
that you knew off 
A. Oh, yes, we had seen some hunters in there. 
Q46. Had you heard some other shootin from hunters and 
such as that that dayf I 
A. Yes, we had heard some more shoo ing. 
CROSS EXAMINATIO . 
By Judge Bond: 
XL Mrs. Shepherd, you say you don' know what time 
it was you went down there to rs. Hamilton's? 
page 75 ~ A. Well, I don't-I think it m st have been along 
about twelve or one o'clock. · 
X2. Well now do you recall that you st ted when you tes-
tified-you testified in this case before, did '1you. not? 
A. Yes. · . 
X3. Do you recall you stated· before that it was between 
two-thirty and three o'clock 1 I · 
A. Well, I don't know. You know, I don't know just exactly 
what time it was when we; went down. 
X4. I say do you recall that you state then it was be-
tween two-thirty and three o'clock when y u left home going 
to :Mrs. Hamilton's Y 
A. I don't remember. I don't even kno what time of day 
it was. 
X5. Well now, just listen to this, Mrs. Shepherd, if y9u 
please, page 161 : ' 
' "Q. Were you down at Pete Hamilton's ome on the day on 
i.vhich he was killed Y · 
'' A. Yes, sir, I was there. 
"Q. What time did you go down there t, their house Y 
'' A. Well, I guess it must ha e been about two-
page 76 ~ thirty or three o'clock. - . 
'' Q. Two-thirty or three f 
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'' A. Well, I went down there.'' 
Now did you remember you made that statement? 
I By Mr. Greear : Go ahead and read the rest . of it . 
. \3y Judge Bond: I am just asking about the time. 
By Mr. Greear: Is that all about the time there is there? 
I have never seen one of those things. 
By Judge Bond: I think there is another statement. 
X6. Now here : 
''Q. You never went over to Mr. Hamilton's until about 
two-thirty to three o'clock that day? 
'' A. It wa.s somewhere around that time, two-thirty or 
three o'clock. 
'' Q. And how long had you been there before you went 
down the hollow Y '' -
Well; did you make that statement before, Mrs. Shepherd f 
. A. "\V ell, I guess I did, but I must-it must 
pag·e 77 ~ have been earlier than that; you know, I didn't 
say positively it was that time. 
X7. If it was about that time, if it was earlier why did 
you make that statement? Your memory-you were a little 
closer-your mind, memory ought to have been a little better 
then. 
A. I don't know; you know, I was down there several times 
during-and I just-I don't know. I said that day that it 
i;night have been earlier than that when I went down there. 
I didn't look at no clock. I don't think I looked at any clock. 
XS. You don't know whether you made that statement then, 
before or not, that it was two-thirty to three o'clock when 
you went down there? 
A. \Vell, I might have done it. I don't know just what 
time it was wl1en I went down there, and tha.t is the wav I 
said it before, that I didn't· know the exact time, because i-
X9. Then you did say it was two-thirty to three o'clock, 
you made that statemenU 
A. I said it might have been along at one or two-I'd say-
XlO. Didn't you say it might have been the way 
page 78 ~ you said, positively it was two-thirty to three 
o'clock, did you not, Mrs. Shepherd? 
A. I don't think I said positively it was, because I didn 'ir--
Xll. Why do yon say now from a remark you made while--
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you and Mrs. Hamilton have been talking.ab ut that, haven't 
youf . 
A. No, me and Miss Laney, this woman t at stayed with 
me, the lady that stayed with me. 
X12. How did you happen to be comparing notes, talking 
about it, then 1 I 
.A.. I told her, I said, "I might have made mistake in the 
time that we ,vent there, because", I said, "it was along mi!,y-
bc after noon", and she said she thought it w sn't more than 
twelve or one o'clock. 
By Mr. Vicars: Never mind what she. sai . 
X13. How did you happen to think then y~u made a mis-
take, if you don't know what you .said befor91Y If you don't 
know what you swore before, how did you hajppen to be tell-
ing Mrs. Laney that you made a-may have ade a mistake? 
A. I know what I swore· before 
page 79 ~ X14. '\Vell, you didn't swear b fore you went 
down there between two-thirty an three o'clock? 
A. I said that I wasn't positive what ti e I went down 
there. I said that before too. 
X15. And you didn't say that it was betwee two-thirty and 
three. I want to re-read this question to yo and ~ee if you 
answered it tliat way-
By Mr. Greear: If the Court please, I o ject to taking 
one question out of there unless they take a 1 the questions 
rnlating to the time, all through her whole ex ruination, both 
direct and on cross examination. 
By the Court: I think it would only be fai to the wJ.tness 
to read all of her testimony as to the tune .. 
By Judge Bond: Yes. 
X16. '' Q. You never went oyer to Mr. 
about two-thirty to three o'clock that day Y 
"A. It was . somewhere around that time two-th~rty or 
three o'clock.'' 
page 80 ~ Now did you make that stateme t, in that lan-
guage? 
A. I think that is when I said I left Hamil ns '. 
~17. vVeU now, Mrs. Shepherd, you don't a. swer my ques-
tion. I want to know if you made this st tement. Now 
listen: 
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"Q. You never went over to Mr. Hamilton's until about 
two-thirty to three o'clock that day!" That is the ques-:-
tion. 
"A. It wa.s somewhere around that time, two-thirty or 
three o'clock.'' 
Now did you make that statemenU Now the next ques-
tion: 
'' Q. How long had you been there before you went down 
the hollow?'' 
"A. Well, not but just a little while." 
Now did you make that statemenU 
A. Well, I don't know just how long I was there. I never 
did Ray how long I was there before we went down.in the hol-
low, because I didn't look to see or nothing. 
X18. So you don't know now what you did swear beforef 
A. I know what I swore before too, but I don't know-
at the time I Raid I didn't know the P.xact time. I 
page 81 t just guessed· at it. 
Xl9. But you did say between two-thirty and 
three o'clock before f 
A. I don't think I said that I went down there between 
two-thirty and three. I think I said we left there between 
two-thirty and three. 
X2Q. Say you left there. That is what you say now. I 
want to ask you this, in another place of your evidence: 
"Q. That was-you went there about two-thirty or three 
o'clock, and they came in the house about what timeY 
'' A. I don't know-just a few minutes after we went down 
there they came in and went right out, didn't stay but a few 
minutes.'' 
Did you make that statement! 
A. Yes. 
X21. Now let's see if you made thi~ statement: 
"Q. You got there about two-thirty or three. Now in 
your best opinion about what time was it when Cloyd Laney 
and Pete Hamilton came in? . 
'' A. Well, we hadn't been there but two or three minutes . 
until they came in." 
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page 82 ~ Now ·did you make that state ent1 .. 
A. I know we hadn't been there i ut ·a little ·while. 
X22. Did you make that statement! · 
A. I guess I did. 
X23. Mrs. Shepherd, I want to ask you time 
was it when you say now when you heard t se shots fired? 
A. Well, I don't know just exactly what ~me it was. 
X24. Well, of course you don't know exp,ctly unless you 
looked at a watch or a clock, but about wha~ time was it you 
say now? I 
A. I looked at the clock I think when I tsot home and it 
was around four o'clock when I got home. 
X25. Well now, did you state before th s : "I guess it 
was about tlnee-thirty or four o'clock wh,n I heard these 
shots fired'' T . . 
A. Well, I might have said about three- hirty, because I 
figured it took about that long to have got ome. 
X26. You didn't say three-thirty or fo r? 
A. And I was just goi:ng by the time it to k me to go froin 
there ,on home. You see, I didn't look at no time during that 
day, and I couldn't tell just what time no of it happened 
until I got back home_. · 
X27. Well now, Mrs. Shepherd, I wish you would 
page 83 ~ listen to this and see if you were sked these ques-
tions and made the answers : 
''Q. Well, if you got there at three, perh ps you didn't go 
back up there before three-thirty-you wer down there and 
coming back together perhaps an hour, wo d you sayf ~ 
'' A. I don't just know how long. ~ 
"0. A very short timeY 
'' A. Well, I know we didn't s~ay down ere long, but I 
think it was two o'clock when we left horn at ·the Kno~" 
A. Well. I said~ 
X28. ,Just wait until I finish: 
''-and it was about twenty minutes until four when we· got 
back.'' · 
Now did you make that statement bef o e 7 
A. I said it was around four o'clock· whe we got back. I 
remember I looked at the clock and it was ar und four o'clock. 
X29. Well, did -you state it was about wo o'clock. when 
you left home t 
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A. Did I say positive it was two o'clock? 
X30. Here is what L asked you, if you will just listen to 
my question : 
page 84 ~ "A. Well, I know we didn't stay down there 
long, but I think it was two o'clock ,when we left 
home at the Knob, a.ud it·was about twenty minutes until four 
when we got ·back.'' 
Now did you make that statement before? 
A. I guess I did, but I never said positive what time it was 
.when I went down there nor how long I stayed down there, 
no time. 
X31. Now, Mrs. Shepherd, will you please listen and see 
if these questions were asked you and if yon made these an-
swers: 
'' Q. You needn't mind what she snid. I just wanted to 
g·et the time. And that was about rour-twenty o'clock! 
'' A.. We11, it was about twenty minutes until four when 
we got home. · 
'' Q. Twenty till four? 
'' A. Yes. I know I looked at the clock when I got home. 
'' Q. It was about twenty minutes until four then when 
the shooting occurred; the shooting occurred a. little before 
you got home f 
'' A. Yes, the shooting occurred ·as I came up 
page 85 ~ the hill from Hamiltons '. 
· · '' Q~ How loni{ did it take you to get back to 
your house from the time you heard the shooting and found 
the time twenty until four? 
"A; Well, I just don't know. It didn't take long to walk 
from there home. -
" Q. How far is it? 
"A. Well-I don't know just how far it is. 
''Q. Half a mile? 
"A. No, it is not a half mile up from where we heard the 
shooting. · 
_ "Q. About a quarter of a mile1 · 
'' A. I guess, maybe, or maybe a little over-about a quarter 
of a mile, I guess. 
"Q. It··was shortly after three-thirty when you heard the 
shooting, you think f 
'' A~ Well, I don't know. 
"Q. Well, it lacked twenty minutes of being four? · 
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'' A. It was twenty minutes until four wh we got to the 
house by my clock. 
page 86 ~ '' Q. And you walked about a arter of a mile 
after you heard the shooting Y 
'' A. Yes. 
"Q. And you got over to Hamiltons' abo t three o'clock? 
''.A. J·don't .know just what time we got to Hamiltons'. 
We left home about two o'clock, and I don'rknow just, what 
~ime we got .down there, because I didn't loo to see or noth-
ing. . 
'' Q. But you did look when you left .and ou looked when 
you came back? · 
4 
'A. Yes, that is wl1en I looked, when w left home and 
when I came back.'' 
Now did vou make that statement! 
A. I reckon I did. 
X32. Well now, did you make that statem nt before f 
A. I guess I did if it is down there. 
X33. Well now, you say now you.didn't lo k.at the clock at 
all that day; didn't you say that a few minu es ago7 
A. I said I went down there different day , that I thought 
that was the .day I left about two o'clock. 
X34. We are not talking abou those different 
page 87 ~ days. You understand w]mt I am asking you. You 
stated a little while ago that you idn't look.at the 
clock that day, .didn't you, the day Hamilt n was killed f 
A. I said I didn't look at no clock while I was gone. 
Xa5. Did you say it that way, "While I [ as gone"! 
By l\fr. Greear: That is what she said. 
A. That is what I said. 
X36. You say now when you left you loo. ed at the clock 
and when you returned you looked at the clo k; you said that 
on your first examination, did you noU 
A. I g·uess I did. 
X87. Well, that is true then, if you state iU 
A. Well, I don't know positive whether it was that day or 
not now. 
X38. Well, but you stated that was the d y, that was the 
onlv time-
A. It was around along between twelv or somewheres 
along there when I went down there-two, a -I don't know 
,vhat time. I went several different days, a d-
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X39. Now we wasn't talking-there was. not a 
page 88 ~ question asked about any time except the day Mr. 
Hamilton was killed. 
A. I said it was about two o'clock when we went down there 
and about twenty until four, when we come back, or about 
four when we come back is the way I guessed at it . 
. X40. And you said you looked at the clock and it was two-
not about two, but exactly two-when you left, and four when 
you returned, and you knew because you looked at the clock 
when you left and you looked at the clock when you returned 
-did vou make that statement¥ 
A. r"' know I looked at the clock when I come back. I know 
it was around four when we come back. 
By the Court: I think that is enough to ask her along that 
line. 
X41. And you stated before, and this time, it was only a 
short time after you saw :Mr. Hamilton leaye the house there 
until you left for your home. 
A. Until we left-
X42. Until you left Hamiltons' for your home. 
A. After he come in -and left, we went down in the holler 
and then went home. 
X43. Did Mr. Hamilton take his gun with him 
page 89 ~ when he·left there and went down the holler? 
A. Well, I don't know which way he went when 
he left there. · 
X44. I mean when he left there did he take his gun with 
himY 
A. Took his gun with him. 
Witness stood aside. 
PAULINE LANEY,-
the next witness called by and oh behalf of the Common-
wealth, being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Greear: 
Ql. Your name is Pauline LaneyY 
A. Yes, sir. 
Q2. I believe you a re a daughter of Pete Hamilton, de-
ceased? 
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.A. Yes, sir. 
Q3 . .And the wife of Cloyd Laney? 
A. Yes, sir. 
Q4. Where do you live now, rs. Laney! 
page 90 } .A. In .Norton. 
Q5. Where were you living at e time that your· 
father was killed 7 
A . .At the High Knob, down from the Hi h Knob. 
Q6. vVere you there at your father's horn on that particu-
· A. Yes, sir. 
Q7. Was your bus band staying there too 
lar day? · l 
A. Well, he had_ been, but he was staying own at his grand-
pa's for the last little bit, building a house 
QB. Had he been up there at your daddy's. that night before 
and spent the night? 
A. He stayed that night. 
Q9. Was he at home there that morning? as Cloyd at your 
father's home that morning? 
.A. He stayed there that night and then he went down to 
his grandpa's to build on a house that m rning. He. left 
early. 
QlO. About how far was it down to his rand pa's? 
A. I guess it was about four miles. 
Qll. Where did your father go that m ningT 
A. I don't know where he w nt. He left the 
page 91 } · house. 
Q12. Left the house 7 
.A. Yes, sir. I ~ 
Q13 . .About what time in the morning did he leave, if you 
know? 
.A. It was tolable early. I don't know ex ctly what time it 
was. 
Q14. Do you know whether or not he too his gun with him 
when he left that morning? 
A~ No, sir, I never paid no attention to t when he left. 
By Mr. Vicars : I didn't understand w t you said. 
Bv the Witness : No, sir, I didn't pay o attention when 
he left. 
Ql5. You say "No, sir"; you mean yo didn't pay any _ 
attention, you don't knowY . 
A. Don't know whether he took it or no~r 
I 
"l 
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Q16. Did anyone come to the house there to see you all 
that day? 
A. Yes, sir, :Mrs. Shepherd and Sarah Laney. 
Ql7. Do you know about what time it was when 
page 92 ~ they came f . 
A. vVell, it was in the morning; I don't know 
exactly what time-about ten or maybe a little .after. It was 
before dinner. 
Q18. Before you all had dinner that .they came? 
A. Yes, sir. 
By Judge Bond: You say it was in the morning? 
By the Witness: It was before dinner. 
Q19. Did your husband come back to the house that clay? 
A. Yes, sir. 
Q20. Did your father come back too? 
A. Yes, sir. 
Q21. vVere they together or not at the time they returned? 
A. They come in together. 
Q22. Now about what time was it that they came? 
A. Well, I don't know what time it was. 
Q23. Was it before or after Mrs. Shepherd and Mrs. Laney 
came to the house? 
page 93 ~ A. It was after. 
Q24. How long were your father and your lms-
band there at the house before they left, 
A. Well, I don't know how long it was. 
Q25. vVas it -a long time or short time? 
A. Well, they never stayed so awful long. They left be-
fore we g·ot dinner, before dinner. 
Q26. Do you .know where they went? 
A. No, sir. 
Q27. Do you know why they left? 
A. No, sir. 
Q28. Or did you know at that time why? Did they tell vou 
why they were leaving or where they were going? .. 
A. No, sir. 
Q29. After they left what did you women do? 
A. Well, we started to get some wild grapes. 
Q30. Which direction did you g·o from the house T 
A. Over to the left, over in the holler. 
Q31. Below the house T 
· A. Yes, sir. 
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Q32. On down the holler. As you went do ;vn there did you 
meet anyone? 
pag·e 94 r A. Yes, sir. · 
Q33. Who? 
A. Mr. Quillen and Mr. Flanary. 
Q34. Where were they f 
A. They was down there in the holler and hey was coming 
up as we was going down. 
Q35. Did you see anyone else around th re Y 
A. Yes, sir, saw two more. 
Q36. What were they doing? 
A. They went up on the hill. 
Q37. Did they have anything with them? 
A. Well, if they did I didn't see it. 
Q38. You didn't see anything t 
A. No, sir. . ~ 
Q39. w·hat did you women do then 7 
A. Well, we turned around and come bac to the house. 
Q40. Did you have a child with you? 
.A. Yes, sir. · 
(J41. Hov,;r old was it? 
A. It was a year old. 
Q42. Was it a year old at that time! 
page 95 r A. Yes, sir. . 
Q43. Were there any other chi. dren along with 
the women? I 
A. ·when we went down the holler? + 
Q44. Yes. 
A. I don't remember, but I believe there as; I won ''t say 
for certain, I don't know whether the you,g 'uns was with 
us or not. 
Q45. Now after you met the officers the ,e, what did you 
women dot 
A. Down the holler? 
Q46. Yes. 
A. vV e come back to the house. 
Q47. Did you go on and get any grapes, o just come back? 
A. vVe come back. We didn't go and get ny grapes. 
Q48. And what did the officers do! 
A. T don't know what they done. They went on up the 
holler and we went on to the house. 
Q49. Did you hear any shooting· up there round the house 
then¥ 
JJap;e 9G ~ A. Yes, sir, after we got back o the house two 
s11ots fired above our house. 
' 
74 Supreme Court o~ Appeals of Virginia. 
Paitlin.c La.ney. 
., 
Q50. Up above the house· Y 
A. IC inctly up in front of the house. 
Q51. And did the of-ficers come in· there pretty close to the 
house looking around T 
A. Well, it wasn't- so close nor it wasn't so far away. Two 
went down on one side and then hvo on the other side and 
went up. There was a field up-above our house, not much of 
a big field. 
Q52. After the officers came on by and fired these shots, 
what did Mrs. Shepherd and Mrs. Laney do f 
A. Well, it wasn't so long· till they named about going 
home, and me and my mother went a piece with them, started 
up the road. · 
Q53. Were there any children, any little boys? 
A. At the house when th~y was there? 
Q54. Yes. 
A. Yes, sir. 
Q55. How many boys were there f 
A. Well, I don't know how many she had, her young 'uns-
1 have just forgot; but my two brothers were 
page 97 ~ there. 
Q56. How big were they Y 
· A. They wasn't so big-ten year old and one six or seven, 
I believe. 
Q57. One seven and one ten Y 
A. Yes, sir.-
Q58. Now when you all left the house and you said you de-
cided to go a piece with them, did the boys go along too? 
· .A. Yes, sir. · 
Q59. Which ,vay did you all go when you left the house? 
A. We went up the road. 
Q60. Is that the road that leads back to the main road up 
on top of the mountain 1. · 
A. Yes, sir. 
Q61. How far did you and your mother and the boys go 
with Mrs. Shepherd and Mrs. Laney? · 
A. I don't know-yes, .we went half way, I guess, between 
our house and the main road with them, and the little boys 
started on. 
Q62. Why were the boys going on T 
.A. Going to borrow soda, I believe, soda. 
Q63. And after the boys started on, what did 
page 98 ~ you and your mother do? 
A .. Yv e started back home. 
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Q64. vVas your mother crippled with ·rh atism some at 
that timeY 
A. Yes, sir. 
Q65.' Was she better then and able to wa , better than she 
is now? 
A. Yes, she could walk around some. 
Q66. As you were on your way back ho e did you. meet 
anyone? 
A. Met my father and my husband. 
Q67. Where did you meet them with reference to the place 
where this shootin~ happened T 
A. Well, we met right there where it happ ned, just stopped 
and talked a few minutes, spoke a few wo ds. 
Q68. Did your father have anything wit him there! 
A. Yes-, sir. 
Q69. What? 
A. He had a bottle with something in it, and a gun. 
Q70. What kind of a gun 1 
A. Shotgun. 
pag·e 99 ~ Q71. And what kind of a bottl was it? 
A. It was a quart bottle. 
Q72. And how much did it have in it¥ 
A. It didn't have so awful much in it. 
Q73. Do you know what it was T 
A. No, sir. 
Q74. Did he appear to be drinking at th t time, or drunk 
or anything? . 
A. No, sir, I couldn't tell it. He wasn't drunk. 
Q75. vVhat about your husband Y Did ou see him have 
anything on him T 
A. No, sir, I didn't see anything·. . 
Q76. At the time that you all stopped a d when you met 
up, what did your father do T I 
A. He set down on a pole, a log, laying. · y the side of the 
road. 
Q77. How far was that little log that he at on away from 
the edge of the road f 
A. It was just a step out of the road. 
Q78. And where was your husband t 
· A. He was a-standing there. He hadn't never 
pag·e 100 ~ sat down. 
Q79. And where were you a your mother? 
A. We was standing· in the road. 
Q80. Was there a dog there also 1 
A. Yes, sir. 
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Q81. -where was your baby? 
A. I had it in my arms. 
Q82. As you were there in that position did anyone come 
up on you? 
A. The officers did. 
Q83. How many of them? 
A. Three. 
Q84. From which direction did they come¥ 
A. They was coming down from the Knob, down that road. 
Q85. How close were they to you before you could see 
them7 
A. I guess it was about eighty or ninety feet. 
Q86. I believe there was a little log that laid out there 
right against the upper side of the road a short distance, 
wasn't there 1 
A. Yes, sir. 
Q87. Is there a turn in the road there also? 
page 101 ~ A. Yes, sir. 
Q88. Was that where you .first saw them 1 
A. Yes, sir. 
Q89. What way were they traveling when they came in 
sight around that log? How were they traveling at that time? 
- A. They was walking pretty fast. 
Q90. Did they check up any or increase their speed, or 
what did thev do'f 
A. Well, tli:e dog jumped out on them and we hollered for 
the dog· to come back, my mother did, and the dog come back. 
Q91. ·wait right there. At the time that the dog jumped 
out at them what did they do, if anything? 
A. ·wen, I seen one with a pistol. I never seen him jerk 
it. I don't know whether he had it or just jerked it out. 
Q92. Where did he have the pistol when you saw iU 
A. In his hand. 
Q93. Was anything said to him about shooting the dog or 
.not shooting iU 
A. My mother told the dog to come back and told them not 
to shoot, that the dog wouldn't bite them. 
Q94. Now at that time were the officers stopped 
page 102 ~ or standing still or were they coming? 
A. They were coming on. 
Q95. And where was your husband and your father? 
A. They jumped up, my father qid, and then they started 
running, my father and my husband. 
Q96. Did your father shoot any to,Yards these officers at 
that time? 
• 
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A. No, sir. 
Q97 ... Which direction did he start runni Y 
A. Kindly off down the hill, to the left o , the road. 
Q98. I believe this road is coming aroun the side of the 
hill, isn't it, up at that point t 
A. Yes, sir. 
a bench there, kind of a flat place¥ 
A. Yes, it is kindly sloph1g a little. ' 
Q100. "\Vhat is it along the side of the ro with reference 
to bushes and briars, and so forth f 
A. They is a log and stump and tree top 
Ql.01. Bushes growing there too! I 
A. Yes, sir. 
page 103 ~ Q102. Is that condition on b1th sides of the 
road¥ 
A. Yes, sir. 
Q103. About how far were these officers ajway from where 
you and your mother were standing at the time that your 
fath. er and brother star.ted to run through tf e hushes? 
A. I don't know, I guess they was abou thirty feet, or 
maybe a little more, maybe not as far. 
Q104. vVas there anything said at that tiipe by either one 
of the three officers or by your father or your husband t 
A. No, sir. I 
Q105. How were your father and your hnshancl traveling 
with reference to speed as they were leaving there? 
A. They was traveling pretty fast. I 
Q106. And what did the officers do at tltat time? 
A. They started shooting. .I 
Ql.07. How many of them started shootbigf 
A. Well, they all three had their pistol amcl had them up; 
I reckon they was all three shooting·. I 
Q108. About how many shots did you t • ink were fired 
there? 
A. I allowed there were about eighteen r twenty shots. 
There was a lot of them. 
page 104 ~ Q109 . .And while that shooti · was going on 
were there any shots fired by our husband or 
von r father? 
~ A. No, sir. 
Q110. vVlmt did your father do with his quart bottle? 
A. He left it setting. 
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Qlll. What did he do with his gunT 
A. He took it with him. 
Q112. Did you see your husband, Cloyd Laney, have a gun 
of any kind at any time there? 
A. No, sir. 
Ql13. What happe11ed to your father when the officers 
were shooting at him¥ 
A. Well, they shot him. He was a right smart piece down 
the hill-about twenty steps, I guess-by a tree, and I seen 
him grab his head, and I thought he was shot and I looked 
back to tell my mother and I seen the dog-
Qll 4. At the time you saw him grab his head where were 
these officers f · 
A. Well, they was running after my father and Cloyd, and 
-well, they was pretty close. 
Q115. They were running· after them °l 
A. Yes, sir. 
page 105 ~ Q116. Where were the officers at the time that 
they first started shooting¥ 
A. They was in the road. 
Q117. When they first started shooting? 
A. Yes. 
Q118. And then I believe you said they were running after 
themf 
.A. Yes. 
Q119. Did you know about the dog being killed during thatY 
A. Well, when I seen my father grab his head I looked 
- back to tell my mother and I seen the dog laying in the road, 
I allowed they had shot him too. · 
Q120. You didn't see him shot? 
A. ·No, I didn't see them shoot hiin or nothing. 
Q121. How close was your father to the point where the 
hill breaks over steep at the. time you saw him g-rab his head Y 
A. Well, he was right at the point where it turned over. 
Q122. Right at the pointf 
A. Yes, sir. 
Ql.23. Did he go out of your sight there T 
page 106 ~ A. Yes, sir. 
Q124. What about the officers, did they go out 
of your sight? 
A. They was in front of me, they was on my side. . . 
Q125. Your father and husband and all three of the offi-
cers went over this bank before you got to the edge of it? 
A. Yes, sir. 
/ 
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Q126. When you got to the edge of the b nk what did you 
see! 
A. I seen my father laying there. Mr. hited was right 
at him, and one officer was on one side and one on the other, 
and they told me not to come down there. 
Q127. And this defendant Whited was ri ht there by him 
at that time? 
A. Yes, sir, standing· right beside of h. . 
Q128. ·what did he do there, if anything? 
A. Well, he g·ot hold of my fath·er, wh n I wouldn't go 
back and started down where he was at, and started dragging 
him. · 
Q129. Which way? 
A. Down the hill. 
Q130. About how far did he drag him, if you 
page 107 ~ know? . 
A. I allow it was about twe ty steps, a right 
smart piece. 
Ql.31. Yon say when you wouldn't go b ck; why do you 
say when you would not go back¥ 
A. ·what did they say? 
Ql 32. You said '' When I wouldn't go ba k' '. Did anyone 
tell you to g-o back f 
A. Yes, sir, they all three told me, trie to make me go 
hack, motioned their hands and tried to ma e me go back and 
I wouldn't. 
Q133. Were you screaming at that time, hollering? 
A. vVell; I don't know whether I was or not. 
. Ql34. You don't know 1 
- A. No, sir. 
Q135. When you got down to your fat er what did you 
do? 
A. ,v en, I just knelt down beside of hi~ and tried to get 
him to speak to me, but the last breath w s leaving out of 
him. 
Ql36. The last breath at that time? 
A. Yes, sir. 
Q137. Was anything said to y u there by either 
page 108 ~ one of these men? : 
A. Yes, sir. Mr. Sturgill sai , "Now there he 
lays, take him home''. 
0138. Was that Sturgill or Flanaryt 
A. It was Sturgill. 
Q139. Sturgill? 
A. Yes, sir. 
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Q140. Said, "There he lays; take him home''? 
A. Yes, sir, that is the words he said .. 
Q141. Where was your baby at that time? 
A. ·well, Mr. Sturgill had it, and I don't know-
Q142 .. Was that Sturgill or Flanary? I was under the im-
pression it was Flanary. 
A. Sturgill. 
Q143. Do you know how he got your baby or where he got 
iU 
A. No, sir, I don't ever remember giving it to him. 
Q144. What did he do with the baby? 
A. He told me there was my baby, and I told him to set 
it down and he set it down and when he set it down it went 
to crying and I picked it up and-
QI 45. Wba t did he do then f 
page lOH ~ A. vValked off and left. 
Q146. Where was your mother ·f 
A. She was up on the hill. 
Q147. Up where this breaks over steep¥ 
A. Yes, sir. 
Ql.48. \Vas it pretty rough down there where he f'clH 
A. 1'olable rough, rocky .. 
Q149. vV ~s your mother able to get down there? 
A. No, sir, she clidn 't come on down there. 
Ql.50. Where had ·Cloyd gone f · 
A. I don't know where he went.' He run on o-µt of sight. 
Q151. How long were you all there before anyone came to 
you? 
A. I don't l."Ilow exactly. We wasn't there so long. 
Q152. ·who were the first ones came there J 
A. Ben Tester and Roy Walters. 
Ql.53. Ben Tester and Roy "\Valters? 
A. Yes, sir. 
Ql.54. Then did they go for help for you? 
A. Roy Walters went back. 
Ql.55. Roy did? 
page 110 ~ A. And Ben stayed there. 
Q156. Did he bring somebody to help you get 
your father moved out of there that nightf 
· A. Yes,, sir. 
Q157. Where was your father shot, if yon know? 
A. In the back of the neck, the right side, I think. 
Ql58. And where did it come out 1 
A. Come out in his jaw; that is where the blood ran. 
Ql.59. This occurred in Wisc County, did it! 
Wilmer Whited v. Commonwealth of Jrginia. 
Pauline Laney. 
A. YesJ sir. 
CROSS EXAMINATION. 
By Judge Bond: 
Xl. How old are you, Mrs. Laney? 
A. Twenty-one. 
X2. How old is your husband? 
A. Twenty-five. 
X:3. I believe you stated that your hush nd at the time 
of the death of your father was not iiving here where you 
were? 
A.. He had been staying dO"wn t his grandpa's, 
page 111 ~ building on him a house. 
X4. But he had stayed there at Pete Hamil-· 
ton.'s where you were staying the night bef,re the shooting? 
A. Yes, sir. 
X5. And what time did he leave there thlt morning! 
A. I don't know exactly what time it was. 
X6. Well, did he leave before your f ath r left or did he 
leave after your father left 1 
A. \tVell, I don't know that, it's been so 1 ng. ' 
X7. Well, you were there. 
A. ·well, I don't know, don't remember w ich one left first 
o.r whether they left together. 
XS. Diel they both leave early in the m rningt 
A. Yes, sir, they both left in the mornin0 • 
X9. Did your husband have a pistol the1Jj at Mr. Hamil-
ton's 'f 
A. No, sir, if he did I didn't see none. 
XlO. He didn't keep any pistol there at I amilton's at alU 
A. No, sir. 
Xll. ,~Tell, are you sure of that now? 
A. Well, if he did I didn't se it. 
page 112 ~ Xl 2. ,v ell, how long had you b en staying there 
at your father's? 
A. Well, we had been staying there a ri !ht smart bit. · 
Xl8 . .And if your husband ha.cl a pistol here, you didn't 
know it! 
A. No, sir. 
X14. ·wen, do you know whether he had o e with him that 
day or not?. 
A. Well, he had a pistol ; I don't know ~ 1hether he lmd it 
with him that dav or not. I 
Xl5. Where w:is he in the habit of keepir that pi~to!Y 
82 Supreme Court of Appeals· of Virginia. 
Pa'ltlinc' Lamey. 
A. I don't' know-at grandpa's, J reckon. 
XV,. Your grandpa's 1 . 
A. Not mine, his 'n. 
Xl 7. .His granclfa ther Laney's down there Y 
A. Yes, sir. . 
X18. Now you say you don't remember what time your 
father left there that morning? 
A. No, sir. 
X19. Did he tell you where he was going ·f 
· · · . A. No, sir. · 
page 113 ~ X20. Did you know where he was going Y 
A . .No, sir. 
X21. Had he been ·leaving there for quite a while early 
in the morning 1 
A. Well, I don't know whether he had or not. 
X22. Do you know anything about him having any still up 
there somewhere? 
A. No, sir. 
X23. Well now, your father had a gun there, didn't he, a 
shotgun f 
. A. He had a shotgun, yes. . 
· X24. You don't know whether he took it with him that 
morning when he left there or not 1 
A. No, sir, I didn't watch him to see what he taken. 
X25. Now you say you don't know whether he took it with 
him ·that morning or not? 
A. I just don't remember. 
X26. Well, you were there when he left. 
A. Yes, sir, I was there at the house. 
X2-7. Well, you testified before, didn't you? 
A. Yes, sir. 
X28. Now see if you stated this before: 
page 114 ~ "Q. When your father left home that morning 
· · · were vou there 7 · · 
"A y . w 
. es, sir. 
'' Q. Did he take his gun and his dog along with him, as 
best you remember f 
"' A. Yes, sir." 
. A. vVell, that was the best I remembered. 
X29. Just wait: · 
''Q. What was his usual practice when he would leave home 
of a morning with ref ere nee to his gun and his dog r 
~-
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'' A. Well, he would all the time take the and go hunting 
and sometimes killed a rabbit or a squirre and bring· it in. 
He h~rdly ever did go out of the house wh n he didn't tak~ 
his gun.'' 
Did you make that statement here on yolljr direct examina-
tion to a question Mr. Greear asked you before? . 
A. Well, I guess he did. He always did ~ke his gun when 
he went out. .. J 
xao. Now you say you don't know whe. ~er he did or not 
on this occasion T • 
A. vVell, I don't know whether he take it. 
X31. Why did you state this efore, if you did 
page 115 ~ state it? r 
A. Well, did I state exactly e took it7 
X32. Listen now: · · 
"Q. "When your father left home that 1orning were you 
there? 
'' A. Yes, sir. 
'' Q. Did he take his gun and his dog alon~ with him, as best 
you remember? , · '1 
· ''A. Yes, sir. 
"q. What was his usual practice when he ould leave home 
of a morning with reference to his gun an dog? 
'' A. ·well, he would all the time take the and go hunting 
~md sometimes kill a rabbit or a squirrel and bring it in. , 
He hardly ever did go out of the house w n he didn't take 
llis gun.'' 
Now did you make that answer to those questions? 
A. Yes, sir, but that was t0 the best I remembered it. 
X33. Vv ell, now you say you don't knowl whether he took 
it or not that morning. Why did you swe r before he took 
it nnd swear now that you don't know whet er he did or nott 
A. I said to the best I reme bered there. 
pag·e llfj ~ X34. Wba t do you say now, t the best you re-
member? 
A. I said I don't know. He might have t ok it, to the best 
I remember, yes, sir. 
X35. Let me see again . 
. A. All right. 
)G36. I want to ask you if these question were asked you 
and you made these answ~rs : 
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'' Q. I understood you to say that he always took his gun 
with him when he went out. 
'' A. H.e did, a.bout all tlie time, would take his gun and 
his dog. 
'' Q. Well, he didn't go hunting· when he went stilling. Now 
did he carry that gun to the still with hllJl 1 
"A. I don't know whether he took it plumb to the still." 
Now did you make that statement! 
A. Y cs, sir, I reckon. 
X37. Now I want to ask you if these questions were asked 
you and if you made these answers : 
'' Q. He was in the habit when he went out to work of car-
rying some carti'idg·es and his gun f 
'' A. He took his gun. 
page 117 ~ '' (J. That morning you knew where he was 
working that morning, didn't you"? 
''A. No, sir." 
Kow did you make that answer there about him taking his 
gunf 
A. If it is down there I guess I made it. 
X38. Well now, if you swore when you were on the witness 
stand before that he did take his gun, why do you swear 
now that yon dou 't know whether he did or not? 
A. ·wen, I didn't s,vear it. I said to the best that I remem-
bered . 
. X39. Vv ell, how do you remember about it now? 
A. Well, I just don't remember. 
X40. "\Vell, you have a very short memory or pretty good? 
A. vVell, I don't know about that. I can remember some 
things. 
X41. You say, I believe, that Mrs. Shepherd and Mrs. 
Laney came down to your place that morningt 
A. Yes, sir. 
X42. That day. ·what time did they come qown there? 
A. I don't know exactly what ti:me it was. 
page 118 ~ X43. ,v ell, in the forenoon or the afternoon? 
A. "\Vell, it was before dinner, before noon. 
X44. Did your father and Cloyd come in that morning· be-
fore dinner f 
A. Yes, sir. 
X45. What time did they come? 
A. I don't know exactly what time it was. 
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X46. Did t.hey come before or after M~·s. Shepherd and 
Mrs. Laney came? I 
A. After Mrs. Shepherd and Mrs. Laner, came. 
X47. Now before your father and Cloy came there to-
gether, had Cloyd come there to your grandf ther's that morn-
~gT . 
A. Come to my grandfather's¥ 
X48. Come to your father's. 
A. He left there that morning and went wn to his grand-
father's. 
X49. I know, but I say now did he come ~ack there before 
your. father came backT I. 
A. Before him and my father came ba· k together? .~o, 
sir. 
X50. That was the first time he come T 
A. vVas when him and my f ther come in. 
pag·c 119 ~ X51. Now did your father h ve his gun then 
when he came inf 
A. vVell, I don't remember whether he i·d or not. Mrs. 
Shepherd and them was there, and I never aid no attention. 
X52. Now you say that Cloyd hadn't co e there -after he 
left that morning until he came there with out father? 
A. Yes, sir. . I 
X58. Now didn't Cloyd come there along bout nine o'clock 
after he left and told vou and vour mothe that the officers 
were o,~er there, and clidn 't he "'go out the1 and call the dog 
that your father had T 
A. No, sir, indeed. 
X54. That thing didn't happen? 
A. No, sir. 
X55. When did vou first. learn that the officers were in 
thereT .. 
A. vVhen I saw them. 
X56. When you saw them f 
A. Yes, sir. 
X57. ·well, was that after your father a d Cloyd came in 
there and left·¥ 
A. Yes, sir, I reckon it was ·r won't say for 
])age 120 ~ certain. 
X58. ·what is your best rec lection about itY 
A. vVell, I just don't remember. I belie e it was, though. 
X59. And how long· did your father and h sband stay there 
when they came f 
A. WelJ. they didn't stay so long. 
X60. "\Vlrnt did your father take with h m when he' lefU 
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A. I don't remember. 
X61. You didn't see him take any gun with him? 
A. No, sir. · 
X62. Do you know whether he took his dog with him or 
noU 
A. No, sir. 
X63. Do you know what your husband took with himt 
A. No, sir. 
X64. Now after they left then how long did Mrs. Shepherd 
and Mrs. Laney stay there 1 
A. I don't know how long it was. 
X65. I believe you say you all went down the ho~low thera 
to look for grapes f 
A. Yes, sir. 
X66. You saw the officers and you returned 1 
page 121 ~ A. Yes, sir. . 
X67. And then· you went a piece with Mrs. 
Shepherd1 
A. Yes, sir. 
X68. How did you happen to go with her up there Y 
A. Well, they started home and we wanted to start a piece 
with them. . 
X69. Your· mother a crippled woman and walked very 
badly? 
· A. She wasn't crippled as bad as she is now. 
X70. She was crippled so badly s4e cotJldn 't run over the 
hill there ·y · 
A. Yes, sir. 
X71. How did you happen to be going up there with Mrs. 
Shepherd 1 You knew then the officers were in there. 
A. I wanted to go a pi'ece with her. 
X72. What was your object in iU 
A. Well, I just wanted to walk a piece with her towards 
.home. 
X73. And your mother wanted to go a piece? 
A. Yes, sir,--nobody ever comes to see you and you want 
to walk a piece with them. 
X74. Well, you just please answer my questions. 
A. Well, I will. 
page 122 ~ X75. So about how far did you g-o with Mrs. 
Shepherd! 
A. We went about half way between our hous~ nnd the 
main road. 
X76. And who did you see as you camo hack down that 
road? 
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A. My father and my husband. 
X77. Where were they when you first ~aw them Y 
A. They was coming up the road and we ·ust met up to-
get:4er and stopped. J 
anf78. Well, was there any conver~ation th 
1
.re between you 
A. We just spoke a word or two. -
X79. Did you say anything about the of fi ers Y 
A. No, sir, we didn't have time.. I don't l now what--
X80. What did your father have then? 
A .. He had his g·un and a bottle. 
X81. Gun and a bottle? 
A. Yes, sir. 
X82. Did he have them both w n you first saw 
page 123 ~ him there Y 
He had them when he sat down. 
.A.. I reckon he had them when I first saw them. 
X83. Where did he have his gun T 
A. In his hand. · 
X84. Where did he have the bottle? 
A. I don't. remember, but when -he sat drwn he set the 
bottle. down. 
X85. Yo~ don't know what was in that 1,ortle ·? 
·A. No, sir. 
X86. ,vell, what did Cloyd have then? 
A. I don't know what he had. If he had a1ything I uidn't see it. · 
X87. That was when the officers approaclecH 
A. Yes, sir. 
X88. How close do you say the officers w re to you when 
you saw them 1 
. A. It was about eighty or ninety feet. 
X89. Where were you standing with ref · rence to where 
your father was sitting on the log? 
A. I was standing pretty close to him. 
X90. About how many feet from him t 
.l\. About 
0
five, I guess; four r five or some-
page 124 ~ where along· there. 
X91. How close was vour mot er to you T 
A. She was standing about three~ or four et from me. 
X92. Where was Cloyd? 
A. He was standing there too. We was 11 in a bunch. 
X93. And what happened when the office r approached Y 
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X94. And who said anything, ·if anybody spoke then 1 
A. Said anything! 
X95. Did anybody speak when they saw the officers? 
A. My mother. -
X9l>. What did she say? 
A. Hollered for the dog to come back. One of them had 
his gun; I don't know whether he had it or jerked it out when 
the dog· run out. · 
X97. Which one of them had the gun f 
A. I won't say for certain. 
X98. You saw them all threef 
A. Yes, sir, I seen them all three. 
page 125 ~ X!J9. And you don't know whether he had his 
gun when he came in sight or whether he ,jerked 
it out when the dog ran? 
A. No, sir, but ,inst as he come in sight the clog jumped out. 
XlOO. And you saw one of the men have a gun °l 
A. Yes, sir. 
XlOl. How were they approaching with reference-were 
they running or walking·? 
A. They was ,ml king· to lab le fast, pretty fast. 
Xl.02. "\Vere they rather side by side, or one in front of 
the other1 
.A. No, they was side by side. 
Xl03. And how close did they get to you all before your 
fother and Cloyd started to run? 
A. It was about thirty or forty feet. 
X104. Thirty or forty feet t 
A. Somewhere around that. 
X105. Then they started to run 1 
A. Yes, sir. , 
X106. ·what happened then when they started to run 1 
A. The officerH started shooting. 
X107. How far were the officers then from 
page 126 ~ them when they began shooting·? 
A. w· ell, I don't know. They was about thirty 
·feet, I guess-somewhere around there. 
Xl08. But yonr husband and father were running then 
when the officers began shooting¥ 
A. Yes, sir. 
X109. Ho~v far had they gotten from the road when they 
began shootmg, had your father! 
A. Well, they just jumped, and when he jumped and 
started running the officers started shooting. 
xno. ,Just ;jumped 1 
I 
I 
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Xl 11. Well, that is quite a thicket ther , isn't it, briar 
A. Yes, sir, and started running off dowJ the hill. 
thicket? . 
A. Yes, sir. 
Xll2. And brush thicket and leaves-that i , the dead leaves 
were on those bushes there f 
A. They was some, yes, sir. 
X113. They ran right through that t 
A. They ran down the hill. 
Xl14. 'Nell now, which one of the officer shot there? 
A. They all three were shoo ing when my 
page 127 ~ father and husband started runn ng. 
Xl15. vVere you looking at t e officers Y 
A. Sure I looked at them. 
Xllu. Looking at your husband and father too Y 
A. Yes, sir. Do you think you can't loo~ at nobody and 
then turn your head and look at your fathe~Y , 
Xll 7. You were looking over here and- I 
A. I looked and seen_ them shooting, an I watched my 
father and Cloyd. 
X118. Were you looking at the officers or looking at your 
father and husband when they began that ooting? 
A. I was looking at the officers whenever they was shoot-
ing . 
.X:119. And where were your husband ancl father then? 
A. Well, when I turned back they was going on down the 
hill. 
X120. How far down had they gotten Y 
A. Oh, they had got a rig·ht smart piece d wn the hill. 
X121. Which one was before! 
A. My husband got in front. 
X122. v\There did he. get in fr nt Y 
page 128 ~ A. vVell, they was running· sid by side and he 
kindly slanted off down the hill. 
X128. ·which side was your husband on wh n they were side 
by side! 
A. Well, when they jumped and started nning, my hus-
band was on the right but he g0t in front, and l seen my father 
running after my husband was out of sight. 
Xl.24. Your husband was on the right w en they started 
running·? 
A. Yes, sir. 
X125. That would be on tbc side down u xt to the creek, 
down next to your house there? 
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A. Yes, down towards the house. The creek was right off 
down under the hill the way they was running . 
. X126. How were they running with reference to ~ach other, 
your father and husband, when the officers first began shoot-
ing·? 
A. Well, they just jumped. 
X127. I mean when they first shot, was Cloyd in front or 
was he just by the side of your father? 
A. They was right side by side when they started running, 
and then my husband got in front. . 
page 129 ~ X128. But I say when the officers first shot 
what was the position ·of your father and your 
husband? 
A. They was running. 
X129. I mean was Cloyd ahead of your father then, or were 
they side by side f 
A. I don't know. He got ahead of him. He had done got 
out of sight and I seen my father running off. 
X130 . .flow far had they gotten before yorir husband got 
ahead of your father Y 
A. Hadn't got so far. . 
X131. Just a short distance Y 
A. Yes. 
X132. You say the officers were in the road there when 
they began shooting Y . 
A. Yes, sir. 
X133. How far were the officers from you and your mother 
when they began shooting? 
A. Well, I don't know. She was about four or five foot 
from me, I guess-somewhere around there. 
X134. How far were they from you t 
A. They was about thir,ty or forty feet when they _first 
started shooting, and then they come on down, 
page 130 ~ slanted out the road. 
X185. Were the officers standing still or walk-
ing or running when they began shooting! 
A. They went to running when they started shooting. 
X136. Well now, when they started shooting then they went 
to running. Were they running w.hen they fired the first shots, 
were the officers? · 
A. I don't know. They was walking tolable fast when they 
come around the curve. 
X137. Then when they started to shoot they started run-
ning! · 
A. Yes, sir. 
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X138. Were tl1ey running rapidly? 
A. Well, I don't know-tolable fast. 
X139. Well, you saw them. 
A. ·well, yes, I saw them. 
Xl40. And your father and Cloyd were rl nning fast? 
A. Yes, sir. 
Xl41. The officers ran throug·h that briar thicket, did theyY. 
A. I don't know whether they run throurh it or not. Th. ey 
.f?;ot down over the hill before could get down 
page 131 ~ there. · 
- Xl 42. How close were those officers together 
when they began the shooting, to each othe Y 
A. vV ell, they was coming· down the road!side by side, and 
then when they went to shooting they scat ered. 
X143. How far apart were they when t ey fired the first 
shots? · 
A. Well, when they started firing the firs shots one turned· 
there and one there and the other down a ittle further. 
X144. Which one of them was closest to you, the officers? 
A. vV ell, I just don't remember. 
Xl 45. You don't know the position of t e officers to each 
other then at all? 
A. I don't know which one was the close t to me, no. 
Xl 46. ·when the officers g·ot out of the r , ad and kept run-
11ing- down shooting, how close were the of :fi ers together after 
they 1rot into the brush and briars there? 
A. Well, I don't remember. After I see my father grab 
his head I don't know what happened. 
Xl 4 7. Where were the of fie rs when you saw 
page 132 ~ your father grab his head? 
A. I don't know. 
X148. Were they in the road, or had t ey gotten in the 
brush? 
A. They were bound to have got in the rush before that 
h?cause they were down under the hill b fore I could get 
there. 
X149. You didn't see the officers you saw your 
father gTab his head T 
A. They was up above hiµi. 
Xl'.10. Higher than your father? 
A . .Sure. 
,151. On higher g-round? 
A. I said yes. 
X1~2. About how much higher were the o£ficers up above 
your father when you saw him throw his and to his head T 
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A. Well, they wasn't so high up above. The ground ain't 
so steep where he was shot. 
Xl5i5. How far would you say they were from him when 
you saw that¥ 
A. Well, I don't know exactly. They was between the road 
and where he was at. 
page 183 ~ X154. Did you see your father look back there 7 
A. vVhy, no, he never did look back. 
X155. I mean see your husband look back when that shot 
was fired. 
A. No, sir, he had done gone out of sight. 
X156. When the shot was -fired, when you saw your father 
throw his hand up to his head, your husband was out of sight 
then¥ 
A. Yes, sir, he wasn't in sight anywhere. 
X157. Down the hill¥ 
A. Yes, sir. . 
X158. Your husband then had gotten off over the steep 
place there when you saw your father throw his hand up to 
his head? 
A. Yes, sir, I reckon he was gone out of sight. 
X159. He had gotten out of sight down the steep place¥ 
A. Yes, sir. 
X160. Well, how close was your father to that steep place? 
A. He was right at the edge of it when he grnbbed his 
head. 
. X161. Well now, didn't you state before, Mrs. 
page 134 ~ Laney, that when that shot was fired and you saw 
· . your father throw his hand up to his head that 
Cloyd looked back? 
A. No, indeed, I did not. 
X162. You are sure of that? 
A. Yes, sir, I am sure of that. 
Xl63. All right. Now where were yqu when your father 
threw his hand up to his head? 
A. I was in the road. 
X164. And it was then that you ran down through there 
to him? 
A. I started off down there, yes, sir, down towards where 
he was at. 
X165. And when you got there to the steep place wlmt did 
you see, who did you see f 
A. I seen Mr. vVhite·d and the other two officers down there 
where my daddy was. 
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X166. They had g·otten down to where our father was 
when you h~d gotten to the steep place 1 I 
A. Yes, su·. l 
X167. How far was your father down oyet that steep place 
when you got there 1 
A. About fifteen or twe~ty teps, I think. 
}Jage 135 ~ X168. About fifteen or twenty steps, that would 
be about forty-five to sixty feeU 
A. Somewhere around there. 
X169. And did you see your father! 
A. Yes, sir, I seen him laying there. 
X170. He was lying there, and where as Mr. Sturgill 
then? I 
A. One of the officers was on one side oft him and one on 
the other ; I don't know-
Xl 71. Where was the third officer? 
A. Was standing· right by his head. 
X172. All three of them were there right at him? 
A. Yes, sir. 
Xl 78. Aud he was lying down there? 
A. Yes, sir. 
, Xl.74. Do you recall how he was lying, hether his head 
was up or down the hill? 
A. His head was down the hill. 
Xl 75. His bead was down the hill. An how far was it 
you said you saw Mr. Whited drag him dote the hill Y 
A. It was about twenty steps, I g-uess. ' 
X176. About twenty steps. ell, where were 
page 136 ~ Flanary and Sturgill while he "tas doing that? 
, A. They followed right on after him. 
X177. And vou went right on after them · 
A. Yes, sir ... 
X178. Now the fact is that Mr. Whited j st kinda turned 
llis head a round and didn't drag him one tep there? 
A. No, sir, he drug him. 
X179. How could you drag a man thro gh those briars 
and bushes there, where they were as thi k as they were, 
Mrs. Laney! 
A. Thev wasn't so awful thick there whe e he fell; it was 
rocks. ·· 
X180. It was just rocks? 
A. Well, they was brush too. You could o · there and see 
the place. 
Xl 81. Prc>tty rocky place? 
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A. Well, it is tolable rocky, yes, sir, where that steep place 
was. 
- X182. And a good many brush 7 
A. Well, there was some brush around there. 
X183. Good many briers Y 
A. Well, there was some briers, yes. 
page 137} X184. Well, when you got down there did you 
see your father's gun¥ 
A. I seen the gun laying there where he was laying before 
they started to drag him. 
X185. The gun was lying there Y 
A. Yes, sir. 
X186. Was that gun broken down? 
· A. No, sir, I don't reckon it was. I just seen the gun lay-
ing there. I never noticed the gun much. If it was, I don't 
know it. 
X187. It was laying about where you first saw your hus-
band when you got there 7 
- A. Where I first saw my husband? Where I saw my father 
laying. 
X188. Ana the officers then had left the gun lying there? 
A. I don't know what they done with it. I didn't notice 
the gun. 
X189. You didn't see the gun any more Y 
·A. No, sir. I wa·sn 't looking for it. I was looking at my 
daddy. 
X190. And you went on down to where your 
page 138 ~ father was Y 
· A. Yes, sir. 
X191. And the officers left you there 7 
A. They .was standing there when I got down there, yes, 
sir. They walked off and left. -
· X192. I believe you stated that he very rarely ever went 
out without taking his gun with him Y 
A. Yes, sir, he took his gun lots of times when he went. 
Xl93. Did he usually take cartridges with him T 
A. Well, I don't see what he would take an empty gun 
for. . 
X194. Mrs. Laney, shortly before your father and Cloyd 
came down there to the house did you hear your husband call-
ing the dogY 
A. No, sir, I didn't hear anybody calling the dog. 
X195. You didu 't hear anybody there about the gate or 
there anywhere about your place calling the dog? 
A. No, sir. 
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. X196. Well now, after your father and y r husband crune .. 
down there to the house do you know whe they went then 
first·? 
A. No, sir. . 
page 139 ~ Xl97. Do you know about th(lm going back up 
there somewhere and hiding a !bag· of sugarY 
A. No, sir. . I · 
X198. A bag of sugar and two bags of ipeal 7 
A. No, sir. After they left the house I on't know where 
they went or what they done. I wasn't wi them. 
vVitnes·s stood aside. 




being recalled, testified further as ollows : 
CROSS EXAMINATibN. 
By ,Judge Bond: 
Xl. Mrs. Laney, I believe you stated in our examination 
yesterday afternoon that when you saw y ur father throw 
his hand back to the back of his head when the shooting was 
going on that he was right at the brink, th break-off, where 
you step off into the steep place! 
A. Yes, sir. 
X2. And that your husband ad gotten out of _ 
page 140 } sighU · 
A. Yes, sir. 
X3. That is the facts now, that is the wa it was f 
A. He was out of sight. I seen my fa er run right on 
after he had done got out of sight. · 
X4. I believe you state~ at that time that you did not state 
before that your husband looked back? 
A. No, sir. · 
X5. I want to ask you if you made that st tement on direct 
examination right in the beginning; now sten to me care-
fully, madam, if you please: 
'' vVell, they ~tarted running, my father and my husband 
did. vVell, they started shooting·, the offi ers did. ,v ell, I 
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seen my father grab his head and Cloyd looked back at my 
father, and I seen he was hit and I said, "Lord, they have 
killed him." Well, I started out-'' 
Did you make that statement in your examination in chief? 
A. No, sir. 
·X6. You positively swear now that you did noO 
A. I did not make it, for I did not sec my husband look 
back. 
X7. "\V ell, all right. 
page 141 r A. When I seen my father -grab his head I 
looked back at my mother. 
X8. And you didn't make that statement in your exam~nn-
tion in chief before. Did your husband, Cloyd Laney, inform 
you before your father came down there that the officers 
were there in the mountain 1 
A. Before my father came down? 
X9. Yes. 
A. Tliey both come in together. 
XlO. Well, Cloyd hadn't told you that before they came 
there together, that the officers were in the rnouutaiu 1 
A. "\Vhy no, I hadn't seen him since he left that morning-
until they both came in together. · 
Witness stood aside. 
:r..IRS. SARAH HAl\HLTON, 
being recalled, testified further as follows : 
RE-CROSS EXAMINATION. 
By tT udge Bond : 
Xl. Mrs. Hamilton, I believe you stated on yesterday after-
noon on your examination that after the shooting there one of 
the officers broke down his gun and threw down 
page 142 ~ some cartridge shells T 
A. Yes, sir. 
~ X2. You didn't know which one 'of them it was f 
A. No, sir.' 
X3. Well now I want to ask you this, if on your examina-
tion at the other term of the court if you didn't testify that 
that was Mr. Sturgill that did thaU 
A. No, sir, I never. 
X4. Now I want to ask you if on your direct examination 
if you made this statement, Mrs. Hamilton: 
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"Q .. 1.AsLthey came ·lup -there ·:what did· ·.the$. ·do. ·with their 
guns? , 
'' A. They still had their guns in their h ds: when :they. 
passe? me .... Mr. :Stu.~1gill, .he broke .:his . gun~ d wn andl loaded 
1t while he was talkmg ... :. 
"Q.;He. i\Vas_.re;.:loacling~Jiis cgun .while: tal ·· g: to. :you 71 
'' A. Yes, sir. The shells he threw theIIL lO t.. there: ,on• :th.a 
ground.'' 
_Now did you make that statement.in' yo:un examination in 
chief at the~.fm.~mer.·term1 of. .. thisJcour.t, lo.rm .-triaU ~ 
· · A. I said ,that.he.:broke·. his gu 1 ~down, one of 
page 143 ~ the men did, and throwed the shel s.out.. t. 
X5. But you didn't say it1was.. fr. ,ShrngilU 
A. No, sir..·. 
X6. You deny that 7 -
A. If° I said it I don't remember. ~ 
. X7. Well, you now don't know :who it ~was r . · 
A. It. was) one of. ·the: of.ficers; .-but:,1 don't ow which· one 
it was. 
·witness stood aside. 
CLOYD LANEY, . 
the next witness called by and on behalf of the. ommonwealth, 
being first duly sworn, . .testified· as ;follows,:: 
DIRECT EXAMINATION. 
By Mr. Greear: : 
Ql. Is your name Cloyd Laney! 
A. Y~, ·sir~,. 
Q2.: Where. d0; you, live; -Cloyd?. : 
A. I live· at ... Nor-ton. 
Q3~ ·whe.re were you: living in N 6vember, 1 36, 1 when Pete 
Hamilton was: killed?: . 
JJage 144} A. Well, I was staying·up atm. grandfiather's 
at the time he was killed: : 
Q4. Which one of your grandfathers1· Wha was:his ·namei 
A. Grandfather Laney, Hop Laney.. . 
Q5. I believe he has died since then? 
A. Yes, sir. . 
Q6:• W~re ·you married ·at .that time?. 
A. Yes, sh:~ r 
Q7. To whom were you mar.ried 1 
98 Supreme Court of Appeals of Virginia. 
Cloyd Laney. 
A. I married Pete Hamilton's daughter, Pauline Hamilton. 
QB. Is that the woman who just testified here? 
A. Yes, sir. 
Q9. Where did you spend the night on the night before the 
day on which Pete Hamilton was killed? 
A. I stayed all nig·ht with Pete Hamilton, at his .-home. 
QlO. At his home? 
A. Yes, sir. 
Qll. Did you leave his ];lome the next morning·! 
A. Yes, sir. 
pag·e 145 ~ Q12. About what time did you leave '1 
A. I don't know-about eight o'clock, ~ome-
wheres, I g·uess. 
Q13. Where were you g·oing 1 
A. I was going back down to my grandfather's. 
Q14. Did you go down there1 
A. ,vent nearly all the way. 
1 Q15. ,¥by didu 't you go all the way? 
A. Well, I met two officers and I come back to tell him. 
Q16. Which officers did you meet 1 
A. I met Flanary and Sturgill. 
Q17. Flanary and Sturgill? 
A. Yes, sir. 
Ql8. ·where were they going f 
A. I don't know. 
Q19. Which direction were they going? 
A. They wasn't going anywheres when I saw them. The 
car was parked in the road, headed this way, towards the 
Knob, and they were out of the car. 
Q20. And then you came back to tell Pete? 
A. Yes., sir. 
pag·e 146 ~ Q21. Why did you come back to tell Pete? 
A. 1'7hy I knowed he was making whhdrny that 
day, and I was afraid they would come on up there. 
Q22. How did you come back from down th~re where you 
saw these officers to where Pete was? 
A. I come back up the road. 
Q23. How did you travel? 
A. Come back in a taxicab. 
Q24. Whose car was itf 
A. Hobert Helton 's. 
Q25. Did he just come along! 
A. He had been taking somebody down in Scott County. 
He come back by and picked me up as he. came back by. · 
Q26. Where did you get off of that car? 
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.A.. Camp Rock. 
Q27. Did Sturgill and Flanary see yo down there and 
know you were coming back Y I 
.A.. Why I couldn't say whether they did or not. I saw 
~m J Q28. Did you speak to them or anythin Y 
.A.. No, sir, I never. j 
Q29. When you g·ot off at Carp Rock then how 
page 147 ~ did you go Y 
A. I went down going· down towards Pete Ham-
ilton's house. I 
Q30. Is that down that path that comes ihto the road·7 
A.. Yes, sir, turns off at the Camp Rock ~nd goes into the 
main road that goes down there. . 
Q31. And then did you- follow the road down 1 
A. Followed the road on down. 
Q32. Did you know where Pete's still wais located f 
.A.. Yes, sir. l Q33. Where was it located 1 
A. Just on the inside of the boundary w . re he lived. 
Q34. On the inside of what they call the f' arter boundary? 
A. Yes, sir. 
Q35. And how far was that from his ho,peT 
A. Well, something like a half a mile, jaybe not hardly 
tl1at far. 
QH6. How far was that from the place where he was killed? 
A. Well, about two hundred! or two hundred 
page 148 ~ fifty yards. ~ Q37. From the place where i e was killed T 
A. Yes, sir. 
Q38. Was his still on the upper side or he lower side of 
this road that came down there? 
A. On the right-hand side going down. 
Q39. Was it in a hollow or noU 
.A.. Just a small holler, yes. · 
Q40. Did you p;o up to the still place? 
A. No, sir. 
Q4l. How did you attract his attention, · to let him lmow 
vou were down there? 
· A. I went down to the gate, about I gues a hundred yards 
or '-1 little mo1·e from the still, and called th dog. 
Q42. Called the dog? . 
A. And I waited about five minutes and then he come on.· 
down to where I was at. 
Q43. Did Pete have his dog with him? 
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.A. Yes, sir. 
Q4J. -:Did~.he 1have. a !gun,with him: at:,that .time?. 
.A. Had a shotgun. 
Q4.5. Then what.did you-and Pete dot 
page 149 ~ A. Well, we come back up to the Camp Rock,. 
next to· the Camp: :Rock; ;between· the ,Camp Rock 
and the road that turns down to his housei,and he.had, some 
meal, andi .su~ hid, :close . ,to- ·the· -roaff. and we come on up 
there and moved it further away from:•the road. and then 
went.;_back down _:by his house .. 
Q46. Came up between the Camp Rock and the .. ,road nnd· 
moved the ·.meal-:.and .sugar i · 
A·.:· To. the_,mains road that: goes across the :motmtain,.moved 
. the meal and sug·ar back furthel'··from;the::road. 
Q47. Anq. then. camei·baek. to his;house! 
A. Yes. 
Q48. What did. you do; afte1\ you ·came . back t 
A. After we come back to his house we went on down about 
a mile below his house to an old house- .down there:·and staved 
down there, I don:'t know ·-how long. .. · 
Q4Hl ! ,Why. didr ,you g·o_ down to-.. this:_ old : house below ·bis 
house, a mile below it there? 
A. Well, he said· if: the law ,come andi caught- that ,still 11p 
the're··that·they.-would. be liable ;to take .him over and he would 
go on down there until after they went back out. 
Q50.· ·Howdong .did· you and, Pete: stay down there at this 
old house:!1 
page 150 ~ A. Well, I wouldn't !mow, tw.o · or thre~ hours, 
four hours, somewheres along .there;; I wouldn't 
know hardly how much. 
'Q5b Did·: -either. one ,of you ;have any. whiskey with you T 
A. Pete had some when we,:went down there~ 
Q52. Did you drink~ any! of· iU 
A. Yes, we drunk some. 
Q53. How much of it did you .drink? 
A. Well, I guess about a half ·a pint,. both of us. 
Q54. Both of you drank together about a half . pinU 
A.·ll weuldn't doubt: it, something Jike.- that. 
Q55. Were you drunk at all or intoxicated T 
A.:.No;·sir.; I w3:sn't drunk, not a bit-more than; I am now. 
Q56. Was Pete¥ · -
A. No, sir. If he was I didn't know -it.: He walked and 
talked,,and :wenti.on.:as good as he ever- did. That is all I 
know. 
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Q5JZ. How rud. a man was Pete 7 
A. About forty years old, I guess. 
Q.58. Diel you all tell yo.ur wemen folks an hing about what 
was up. when you went back to. 
1 
e house Y . 
page 151 ~ A. No, I didn't. I don't 1:rno1' whether he di<il 
or not.. _ 
Q59. Did you tell them where you were g@ing when you 
left? 
A. No, sir.. · 
Q6GJ. Was anybody else there besides yomf wife· and Pete's. 
wife at that time? !· 
A. Mrs. Shepherd was there and Miss 4ney. 
Q.61. A.ftei: you had stay.edi down theFe f · r tlwee or four 
hours, what did yo.u do then 1 
A. We eome back: t<!l 1 the ho.use, and 'Yh n we, come· ,back 
to the house there wasn't nobody there a we started ·c:m: 
u:pi towaxds the· Knob. · 
Q62. And as you. came back on· up to, the . n0b. after leav-
ing· the house di.cl y0u meet any.0ne ?. 
A. We met my wife and his wife. j . 
Q63. Did you have- a little baby at that tr· e ! 
A. Mv wife did. 
Q64. Was she carrying it with h-er? -
A. Yes, sir. 
. Q65. Wl1ere did you all meet up with,ref elence to the place, 
where this shooting ha.ppened? 
page 152 ~ A. Rig-ht at the same place. 
Q66. The same place 7 
A. Yes, sir. 
Q67. What is the nature of the g'l!<mnd there at the plaee 
where the shooting happened, Cloy.<iU'. I 
A.. W. ell, the· way the road is,. it is· on sort of a high place. 
It is a little higher where the shooting was r,lone, along about 
where it was done. Yon come up and yo11 come axound a 
curve coming down and you come up over t· bank and down 
and we was up about the high place~ 
. Q68. There is a hig-h, place back there w~ere that log is Y 
A. That is about the highest, but it is ju t about the· same 
clown where we was at, maybe a little high r-a little low.er, 
1 mean. 
Q6~l. How far back up the road.could you ee at that plaeeY 
A. From where we was at?· 
Q70~ Yes~ 
A. "\Vell. von could see about a hundred ifeet back to thai 
. ~ I-
I 
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log, is all you could see. The road come around a 
page 153 ~ curve and up over a bank. 
Q71. What position were you all in there? .Just 
describe your location there at the road at the time the offi-
cers c.ame in sight. 
A. Well, Pete was sitting down on a log· beside the road, 
and I was standing· up talking with my wife. 
Q72. Where were the two women? 
A. My wife was standing right close to me, and Mrs. Ham-
ilton-that is his wife-was standing back just a little from 
him. vVe was standing there talking. 
Q73. Was the dog with you f 
A. The dog was with us, and they was telling us about 
seeing the law come down there and get a still, come down 
there and got a still and they was telling us about seeing 
them. 
· Q74. How far was it from that point to the point where 
you· would turn off to go up to Pete's still? 
A. About a hundred yards, I guess, maybe not hardly that 
far. 
Q75. Something· like a hundred yards? 
A. That is what I would say-maybe not hardly that far. 
Q76. Maybe not quite that far? 
A. Yes. 
page 154 ~ Q77. ·which direction would you go from where 
you all were located to leave the road to go up to 
Pete's still? · 
A. vVell, you would go on up the road, then turn up the 
hill. 
Q78. That is on towards the rock? 
A. On towards the Knob. 
Q79 .. And that is on towards the direction from which the 
officers came? 
A. Yes, sir. 
QSO. How long had that still been located up in that par-
ticular hollow, if you know? 
A. I couldn't say exactly. It hadn't been there long, 
thoug·h. 
Q81. '\Vas there a path or a faint trail that led around up 
there to it, where you traveled f 
A. I don't know. I badn 't never been there much. There 
was cattle paths all ovei' that ,field, and I think there was one 
of them that led up pretty close to the field. I had never he<m -
there with nobody but myself. 
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Q82. In going to the still was it necessar to pass this log 
you speak of that laid on the high place iu the curve? 
A. Yes, you would have to o past it nearly. 
JJage 155 ~ Q83. Why would you have to go past it before 
you turned up! 
A. vVell, if you was to turn up there it w uld be cliffs, and 
there is a high mountain and the hollow comes off above 
where they was at-I mean on towards the Knob. ~ 
Q84. Did you have any whiskey with yo at the time that 
the officers came around there? 
A. Had a pint, yes. 
Q85. Where did you have it? 
A. Had it in my pocket. 
Q86. Diel you have a gun? 
A. Yes, sir. 
Q87. vVhat kind of a gun did you have?. 
A. I had a little old .32. 
Q88. ·where was it f 
A. Had it in a holster on my side. 
Q89. vVere you wearing a coat? 
A. Yes, sir, wearing a lumber jacket. 
Q90. Lumber jacket? 
A. Yes, sir. 
Q91. vVhat happened when the officers t rned the corner 
around that log and came in sig, U 
page 156 ~ A. Well, wlien they first co e in sight they -.,. 
was coming pretty fast, and· ne of them, Mr. 
Whited, had his gun in his hand, the best remember, and 
the other two had their hands qack toward their guns, and 
when we saw them come around there w raised up and 
started off down the hill, me and Pete. 
Q92. Yon were already up, I believe? 
A. Pete was sit.ting· down, though, and ho got up. 
Q93. What did the dog do there! 
A. The dog· run out towards where they as at, ;md Mrs. 
Hamilton hollered at the dog·. 
Q94. Did she say anything about shooti g the dogf 
A. I don't remember hearing her say tha1, for I was st_art-
ing· to run hv that time. 
·Q95. Now., about how close were the of cers to you and 
Pete when vou started to run? 
A. ,v en, they was about half way from here the log was 
to where we was at. 
Q96. About l1alf way! 
A. That is about what I wol!ld tllink. 
-1J04i Su;p~eme ©oud · 0£ · A:wpeals of Vixgia1i& 
Q9ff .. Hi0w. ,~ere· they waNting~ at the time you strurted to 
run1 · 
A. W a1king fast. pag~ ll57 }: Q.98. · And how. were they as to being side by 
side or some in front of. ethers? 
; A. They was, all waJking·. side hf side .. 
. -Q,99. H@w wde is that little road' you all were- in? 
A. I don't know. It is- wide en0ugh f.or a car or truck o.r. 
runiytiliing t<~ come down there. 
QlOO. Just wide enough for one vehicle f 
A. Just about one, yes, that is all. 
QlOl. What was on the si<ie· 0£ it there, hushes and un-
dergrowth Y .Any bushes or growth theve 1. 
A. There is small undergrowth and bria.rs all g-rowed up 
on each side. 
Q102. On both sides-?· 
A. Yes, sir. 
Q103. Which way did you start to run? 
A. Down the mountain. 
Q104. And which way did· Pete- start to' ruu Y 
.A.. He started the same waw- l did. 
Q105. Why did you start to run, Cloyd Y 
A .. I didn't want them to catch me with a pistol and liquor 
~o;. didn't want them to cat.eh me with it. 
Q106. Did you puU out your pistol there? 
.A.. No, sir,. never had it out. 
page 158 }· Q107. Did you shoot any! 
A. N0, sir, never shot a shot that day. 
Ql08 .. Never shot a shot that day? 
A. No, sir.. · 
Q109. Did Pete have any whiskey with him Y 
A. Yes, sir. . 
QUO. How much whiskey_ did. he have? 
A. .A.bout half a· pint, I guess. 
Qt-11 .. What was it in! 
A. Quart bottle. 
Q112. And where was it sitting Y 
A. I wouldn't know. I dan't know wher.e it was at. 
Q113. And did he have a gun with himT 
A. Had a.- shotg·un. 
Q114. What did he do with iU 
A- I couldn-'t tell vou that. 
Q115. Did he shoo·f? 
A. If he did, I don't know it. ,.., 
Q116. Well, did he shoot any before he started to run T 
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A. No, sir. 
Qll 7. Did you and Pete run in the same 
A. About in the same directi , yes. 
page 159 ~ Qll8. Did you start at about e same time or 
not? 
A. Well, he got up and stepped over the log and started. 
off and then I passed him. 
Q119. You passed him? 
A. Yes, sir. . 
Q120. How were you going as to-I mean ere you running 
fast or not? 
A. I was running as fast as I could, yes. 
Q121. As fast as you could? 
A. Yes, sir. 
Q122. At the time you and Pete started r nning what did 
these three officers do ? 
A. They started shooting. 
Q123. About how many shots were fired here, Cloyd Y 
A. I don't know, fifteen or twenty, I g ess; I couldn't 
_hardly tell. · 
Q124. And you say you never fired a singje shoU · 
A. No, sir. 
Q125. Did you take your gun out of the olster 1 
A. No, sir. · I 
Q126. Did you hesitate at all !fter you started 
page 160 ~ to run T 
A. No, sir, never looked back. 
Q127. Never looked back Y 
/ A. No, sir. 
Q128: How far is it out from the road t 1e direction you 
and Pete went before the hill hreaks off ste p where you get 
out of sight of anybody in the road? 
A. About twenty yards, I guess. 
Q129. And what kind of ground is it afte you break over 
that steep place? 
· A. It is steep and rocky down through t ere. 
Q130. Are there woods on down the hill t ere? 
A. Yes, sir; woods on down. 
Ql31. And where did you go before you stopped V 
A. I went on to the other hill,· crossed t branch and on 
over on to the other hill. · 
Q132. Across the hollow and on to the ot er hill? 
A. Yes, sir. 
Q133. Did you know that Pete was shot? 
A. Well, I stopped over there and I hellr~ my wife .and his 
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wife hollering and crying over there, and I allowed he was 
shot, and I heard them say they had killed him. 
Q134. Did you know he was shot at the time 
page 161 ~ you were running away¥ 
A. No, sir. 
Q135. I believe you said you had got.ten in front of him f 
A. Got in front of him just when he started off, I passed 
him. 
Q136. You never looked back? 
A. Never did look back. 
Q137. At the time you passed Pete was he making pretty 
good time? 
A. -No, I don't think he was going· so fast. He couldn't 
run fast nohow. 
Q138. Couldn't run as fast as you could? 
A. No, never could. 
Q139. Where did you go then after you got over on the 
other side of the hill? 
A. I went straight on across the mountain and went over 
to my grandfather's. 
Q140. And then what did you dof 
A. I come back up to Mrs. Hamilton's. 
Q141. What time did you get back up there? 
A. It was dark when I got back up there. 
page 162 ~ Q142. And that was the first you heard and 
knew for sure Pete was killed 1 
A. That is the first I lmowed for sure, yes. 
CROSS EXAMINATION. 
By Judge Bond: 
Xl. I believe you state, Mr. Laney, that you were living at 
that time at your grandfather Hop Laney's? 
A. Yes, sir. 
X2-. And that he lived about four miles from where Pete 
Hamilton lived? 
A. That is right. 
X3. But you had spent the night before this difficulty at 
the home of Pete Hamilton f 
A. Yes, sir. 
X4. What time did you leave Pete Hamilton's that morn-
ing? 
A. I couldn't say. I didn't have no watch. 
X5. Well, do you have any idea? 
A. Yes, about eight o'clock, I g'tless. 
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X6. About eight o'clock 1 
.A. Yes, between seven and eight, ten., omewherc. 
X7. Had Pete left when you did? 
page 163 } A. I just don't remember. 
XS. You don't remember w ether you left be-
fore he didf 
A. I don't remember which one left firs . 
X9. And do you know what he took wi him when he left 
there that morning? 
A. Don't know whether he left or not. 
XlO. Don't know whether he left or notlt 
A. No, I don't. ] 
Xll. Well, you knew tl1at he was going to leave? 
A. Yes, sir. 
X12. You knew he was stilling up ther and that he was 
going to the still! l 
A. Yes, sir. · 
Xl3. And I believe yoJl say that you ha been to that still 
lJef ore. Had you been there frequently? 
A. I lmd been there several times. 
Xl4. Well, you were not interested with him in the manu-
facturing of whiskey there 7 
A. No, sir. 
X15. You had nothing at all to do with it? 
A. No. 
})age 164 } Xl.6. What were you doing there so often Y 
A. Well, every time when I ould leave down 
there if he was working I would go by the ~till and get liquor 
and beer-as I would go back I would go dlown there and get 
liquor and beer. . 
X17. What were you doing with iU 
A. Drinking it. 
X18. You were there pretty frequently getting liquor for 
your own personal use? 
A. Just when I would pass there, is all. 
Xl9. Well, how did you happen to be p ssing there? That 
still wasn't on the road, it was back off i the hills there. 
A. About a hundred yards from the ro d; that is not so 
far. 
X20. And how frequentlv did you pass there f 
A. Oh, once or twice a ~week. 
X21. And you would go up there and grt you a bottle of 
whiskev? 
A. No, I never got no bottle. I wouldJ go up there and 
drink some and drink beer and go on. 
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page 165 ~ 
X22. Drink some t 
.A.. Yes. 
X23. On this occasion you saw the of,ficers down 
there¥ 
- .A. Yes, sir. 
X24. And you knew or suspected where they were going! 
.A. I allowed they might go ; I didn't know exactly. 
X25. w·en, anyhow, you thought that your father-in-law· 
was in danger there of being captured at that still, either him-
self or his still! 
.A. Why yes. 
X26. You hurried back there to tell him? 
.A. Yes, sir. 
X27. You went to the Camp Rock, I believe you stated, and 
turned down the near way, that near way comes into the haul 
· road down there some distance at the Camp Rock1 
· A. That is right. 
X28. And where did you say you went when you called the 
dog? · 
.A. Come back to the Camp Rock, between the Camp Rock 
and the road that turns down to his house. 
X29. You said between the Camp Rock-
. A. And the road that goes down to his house, 
page 166 ~ the main road that goes down. 
X30. You hadn't gotten down to that haul road 
that goes from the main road down to Hamilton's house-
you know that Carter haul road that goes down there, had 
you gotten to that when you called the dog! 
A. I don't know what you mean by that. 
X31. There is a path that leaves the Camp Rock and in-
tersects with that haul road there, the road going down, 
that goes down to the gate there. 
A. I know where that is at, yes. 
X32. Had you gotten to that road when you caIJed the 
~' . 
.A. I had .went down that road to the main road that goes 
to his house and on down to the gate when I called the dog. 
X33. What gate do you mean! 
A. The only gate you pass going down that way. 
X34. The gate that goes into the Carter boundary? 
A. That is all the one there is down through there. 
· X35. That is a large gateY 
A. Yes, sir. 
X36. You say the still I believe was about how far from 
thaH 
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page 167 r A. About a hundred yards, I guess. 
X37. ·why didn't you go to the still! 
A. I was afraid the law would come to the still while I 
was there. · 
X38. Afraid they would catch an innoc t man there at 
the still? 
A. I didn't want them to. catch me ther . 
X39. And you called the dog f 
A. Yes, sir. 
X40. Now that was a signal you have th re in that moun-
tain, the men, the moonshiners there, calli g a dog-that is 
an alarm call that indicates that the officer are in there, is 
that right? 
A. Yes, sir. 
X41. And you people that frequent those istilleries under-
stand that? 
A. Yes, sir. 
X42. You knew the call and Pete Hamilto knew it and the 
dog knew it? . 
... A. I don't know whether the dog did. I don't know noth-
ing about that. 
X43. Well, I say that is a si al that you have 
page 168 r there t 
A. Yes, that is right. 
X44. 1Vell, after you gave that signal ho many times did 
you call the dog f 
A. I don't know. 
X45. And Pete came to you pretty soon 
A. About five minutes, I guess. 
X46. And he had a gun with him 1 
A. Yes, sir. 
X47. And what kind of a gun did he hav 
A. Had a shotgun. 
X48. And was the dog with him? 
A. Yes, sir. 
X49. Where did you go then? 
A. That is when we come back to the Ca p Rock, between 
the Camp Rock and the road that goes dow to his house. 
X50. And you came back to the Camp .ock and hid the 
, sugar and the meal? 
A. Yes. 
X51. Now that sugar and the meal ther was used in the 
manufacturing of that liquor? 
A. That is what I guess; I don't know. 
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X52. ·well, you are not guessing at that; you 
page 169 ~ know it, don't you t 
A. No, I don't know it. 
X53. Don't know what they were using that meal anrl sugar 
for? 
A. No, sir. 
X54. VVhy were you hiding it then! 
A. He said he didn't want nobody to find it, said they 
would :find it if they come up.there and searched. I allow that 
is what he wanted with it. 
X55. You don't know at all what he had it up there forY 
A. No, sir, not exactly. 
X56. Well, in place of hiding it why didn't you take it 
on down home to the house? 
A. I didn't allow he wanted it down there. 
X5,7. Didn't want it down there, didn't have any use for 
any meal or sugar down there at the dwelling house? 
A. Oh, he used it down there, of course, all the time. 
X58. Well now about what time do you say it was you 
went there to that gate and ca~led the dog? 
A. I couldn't hardly tell. I had left out there 
pag·e 170 ~ about eight o'clock, I guess, or nine, hef ore nine 
I guess, between seven aud nine somewheres, and 
I had went down about four miles and back to tha~. 
X59. You came back in a car? 
A. Part of the way, not all the way. 
X60. Now about what time was it, do you say it was, when 
you hid the meal and the sugar? 
A. Well, it was between ten and twelve o'clock; that is all 
I can tell. 
X61. Between ten and twelve 1 
A. That is as much as I can tell; I don't know. 
X62. Where was that with reference to the Camp Rock 
that vou hid that material 1 
A. "'you know where the road goes down to his house? You 
have been there f It was about half way ·between the Camp 
Rock and the road that goes to his house. 
X63. Down that pa th there? 
A. The meal ,Yas hid at the main road, about half way oe-
tween where you turn off on either road. 
X64. Then wl1ere did you go 1 
A. Back down to his house, then on down be-
page 171 ~ low his house. 
X65. Well now how did you happen to be g·oing 
with Pete on down there! You weren't interested in the 
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making of the liquor, and you hadn't d ne anything, you 
weren't dodging the law, were yon f 
A. No, sir, I went on down with him. 
X66. You say you started to your gTa dfather's .. Why 
didn't you go on then, after you g·ot down ere to the house, 
to your grandfather's f 
A. I 'was waiting to see what the law qone, see whether 
they took out the still or not. I 
X67. You were waiting to see what hapwened~ 
A.. That is right. I 
X68. Had a pistol in your pocket l 
A.. Never had none when I come up the e. 
X69. But you did then 1 
A. When I started back I did, yes, sir. 
X70. You didn't have your pistol when y u come up there t 
.A. No, sir. 
X71. ·when did you get it t 
A. ·when I went to the house. 
X72. How did you happen to get that pistol i 
page 172 } A. I was aiming to take it b ck down there to 
where I was staying. 
X73. YOU knew that tlie officers were. ir there when you 
got that pistoH 
A. No, I didu.'t. I allowed they had don;e gone. 
X7 4. VI ell, you got that pistol before ydu left that morn-
ing! 
.A. No, sir. 
X75. vVell, when did you get the pistol f 
A. When I started back. 
X76. When you started back f 
A. Yes, sir. 
X77. Started back, where do you mean 
A. Back to my grandfather's. 
X78. I say you got that pistol then t t morning when 
you left Pete Hamilton's. 
A. No. 
X79. Well, you knew the officers were th re then when you 
got the pistol, you had already seen them? 
A. I knew they had been about there. I didn't know they 
wa~ there. I allowed they had gone back y then. 
XBO. You were dodging the officers-that is, 
page 173 ~ you were helping Mr. Hamilt n dodge the offi-
cers? 
A. I just went with him. 
X81. I want to ask you why did you there after you 
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went there and saw the officers-you say you had left your 
pistol at Pete Hamilton's and didn't bring it from your 
grandfather's up there that evening, the evening before, but 
you had left the· pistol, it had been there at your father-in-
law's, in, the place of your grandfather's. Why, when you 
found those officers were there in that mountain, why did 
you get that pistol and buckle it around you, put it in the 
holster! 
A. I didn't get it until I started back down there. 
X82.. Why did you get it? · 
A. I was going to take it ~ack down there, wasn't expect-
ing to be back up there before-I was aiming to move the 
next day down where I was building a house. 
X83. Why didn't you. take it that morning, if you were 
fixing to move! Why did you wait until the officers came in 
there, and you knew or thought they were searching, to get 
,your pistol f Why did you wait until the officers, I say, came 
in there and you knew they were in there, to get a pistol, if 
· you were just moving, started to move your pistol the first 
thing? 
A. I might not have thought about it. I don't 
page 17 4 r know; I just didn't take it. . , 
X84. When you left that morning you left the 
pistol at your father-in-law's? . 
.A. Yes, sir. 
X85. And it had been there some time t 
A. Yes, sir .. 
X86. Where did you keep it there in the house! 
.A. Kept it hanging up against the wall. 
X87. Anybody could see it there? 
A. Yes, sir. 
X88. Your wife then could have seen it and your mother-
in-law; you kept it hanging up the.re on the wall in a conspicn-
. ous placet 
A. I kept it hanging up there where he kept his shotgun 
hanging. 
X89. Right at the 'same place! 
A. Yes, sir. , · 
X90. .A.11 rig·ht. Now you said you I1ad a bottle of whiskey 
in your pocket f 
A. Yes, sir. 
X91. 'And why yon were running there, you didn't want to 
be caught with l_iquor and pistols, didn't want the 
page 175 ~ officer to catch you with liquor and pistols on 
you! 
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A. That is right. 
X92. Well now, you knew the officers were in there, 
thought they were searching for things of that kind. ·why 
did you get that pistol then and why did yo get that liquor, 
knowing the officers were in there 7 
A. I allowed they was gone by then. They didn't never 
stay that late when they come. · l 
X93. I thought you said you went down t~ere to that house 
to wait, and stayed there two or three hours waiting for the 
officers to go? I 
A. Well, I didn't know whether they wa$ gone or not. I , 
allowed they was. I 
X94. If you thought the officers had gdne out of there, 
why did you walk down to that house in th hollow t 
A. That was before then when I ,vent to the house in the 
holler. ·, 
X95. Well, I say, though, you thought w en you got your 
pistol and your liquor, though, the officers · ere gone; I be-
lieve you stated that? · 
A. I allowed they was gone, yes. 
By Mr. Greear: You are misquoting that, sir. 
page 177 ~ By Judge Bond: I am not. I 
By Mr. Greear: He said he g~t the pistol when 
he came back up from the old house; you ha him get it before 
he went down there. 
X96. You ~:ot your pistol when you ca e back- from the 
old house? 
A. That is right. 
X97. And were going to take it home with you? 
A. Yes, sir. j · ~ 
X98. Well, where did you g·et that bottle f liquor? 
A. Pete got it down below the house. 
X99. When? 
A.. As we come back. 
XlOO. As yo1.1 came back? 
A. Yes. 
XlOl. Had it hid clown there Y :1 
A. I reckon he did. He went and got it 
Xl02. And gave· it to you? 
A. Yes, sir. 
X103. Well then, you had a ottle of liquor in 
page 178 ~ your pocket Y 
A. Yes, sir. 
' 
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X104. And a pistol on you when the officers came down 
there? 
A. Yes. 
X105. And Pete had a shotgun and a bottle of liquor? 
A. Yes, sir. 
X106. Now where was he carrying that bottle of liquod 
A. In his coat pocket, on the outside. 
X107. How. was he carrying· the shotgun 1 
A. I don't know about that. 
X108. I believe you say when Pete came to you up there 
after you gave that alarm and he came there and had his 
shotgun, you went clown to the house and stopped a few min-
utes? 
A. Yes, sir. 
X109 .. Now do you know why he took that shotgun with 
him after he left the house 1 · 
A. No, not exactly. He took the shotgun with him; I don't 
know exactly why he took it, no, sir. 
XllO. He was evidently not hunting-that is, for game¥ 
A. vVhy he might have thought he would see something. 
Xlll. He was hiding. ·when you left that ·house 
page 179 r there and went down the hollow there at the old 
house you were hiding· from the of.ficers. 
A. He said he dicln 't want them to see him. 
X112. ,v ell, do you know why he took that gun with him 1 
A. No, I don't-going· hunting, I allowed maybe he might 
see something to shoot do,vn there. 
X113. Might see something to shoot¥ 
A. All in the mountains. 
X114. And still he was hiding from the officers and thought 
he might be wanting to shoot something? · 
A. Well, he wouldn't have been afraid to have shot, I don't 
reckon. 
Xl15. How long did you say you stayed at that old house? 
A. Two or three hours, I guess. 
X116. About what time was it you left the old house? 
A. I don't know. · 
X117. Well, in the place of then staying down there at flie 
old house, if you were on your way to your grandfather's 
why didn't you leave Pete and go on to your· grandfather's l 
A. Yv ell, I didn't see any use in that. I was down there 
with him; I thought I would stay. 
page 180 ~ X118. You started down there that morning to 
your grandfather's, and after you went and gave 
, Pete the alarm and he had gone and hid there why didn't 
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you go to your grandfather's, where you lived and where 
you started that morning, in the place of s aying down there 
three or four hours at the old house? 
A. I was just staying down there with h" , aiming to wait 
.and see if the law took anything out. 
X119. Just to keep him company! 
A. Just staying with him. 
X120. Staying there with him. vVhy you were staying 
there with him was if you ran on those officers you meant 
to shoot them, that is why you were stayi! there with him. 
A. Why do you think we would have t en the liquor if 
we had wanted to fight the officers t If w had thought we 
would have saw them we wouldn't have to k liquor. 
X121. You wouldn't have taken your gunt with you either f 
A. No, wouldn't haye cared about them seeing the guns. 
X122. About what time did you say yo got back up to 
the Hamilton house that evening Y t , 
. A. I don't kn.ow; I didn't s. y. 
page 181 ~ X123. ·wen, about what time would you say it 
was? 
A. Couldn't tell you. 
X124. Well, where were you going then after you left the 
Hamilton house 1 1 
A. I had started to go back down to my randfather's· and 
he was going on up there with me, said he l, d a keg· of Hquor 
hid up there aricl wns going up there to fillJ:· s bottle up. · 
X125. Had a keg of liquor f 
A. Yes, sir. 
X126. He had started out that morning · th a quart bottle 
of liquor; you don't know how much was ~n iU 
A. About a pint, I think. 
X127. And you had drunk it down to a out a half a pint, 
or at least it had disappeared down to about a half a pint, · 
and he was going back up to the keg to fil that quart bottle 
ag·ain? 
A. That is what he said, yes, sir. 
X128. And you were going with him pa t of the way? 
A. Yes, sir, I was going· all the way up t the keg with him 
and I was going on. . · 
X129. That was in the oppo ite direction from 
page 182 } your grandfather's, wasn't it 
A. No, sir. 
X130. When, you were down there at t at house down in 
the hollow you were much closer to your randfather's than 
you were where the fight took place. 
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.A.. I' was closer, but I couldn't have got through there in 
a month. 
X131. What. would have prevented you from going through 
the-re! 
A. Briars, brush, no ·pass-way through that way. 
X132. You would have had to go on through the woodland! 
A. No pass-way through there. 
X133. And I believe you say you met your wife and Mrs~ 
Hamilton there 1 
A. Where? 
X134. There where the fight tool~ place . 
.A. That is right. 
X135. And all of yon stopped there¥ 
A. Yes, sir. 
X136. Now where did you say Pete was when you stopped 
there? 
page 183 ~ A. He was sitting down beside the road on a 
log. 
X137. Whei·e did you stop with ref ere nee to him f 
A. Stopped right beside of him and stopped up in the 
road; I was standing up in the road and he was sitting on the 
edge of the road. · 
. X138. And he was sitting on the lower edge of th~ road; 
that is on the left-hand side as yon go down towards Hamil-
ton "s house f 
A: Yes, sir. · 
X139. And you were on his rightf 
A. Yes, sir. 
Xl 40. Where was Mrs. Hamilton f 
A. They was standing out in front. just a little. 
X141. How close was she to you and Petef 
.A. I don't remember-pretty close, though, mayl1e not-
Xl 42. Where was your wife? 
A. She was standing up pretty close where I was at. 
X143. How long had you been ~here until somebody said 
-the law was coming? 
A. Two or three minutes, I guess; I don't rememTler. 
Xl44. Do you know what you were falking 
- page 184 ~ about? 
... A. Yes, sir, they was telling us about seeing 
the law take a still out from down there. 
X145. Well, they didn't tell you that then when yon went 
down to the house that mQrning wl1en you and Pete went 
down and stopped at the house the few minutes, the women 
didn't tell you about seeing theyµ take the still f 
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· A. They hadn't took no still there then. 
Xl46. They g·ot it later on¥ 
A. Yes. 
X147. Who was it said the law was co ·ngY 
A. I don't know; I don't remember now . 
X148. Someone said that? 
A. Someone of them said it, yes, sir. 
X149. Did you look? 
A. Yes, sir. ' 
X150. What did you see f 
A. I saw all three of the officers come p t that log. 
X151. Did you know them? 
A. Knowed two; I didn't know Mr. ·whiteµ then. That waR 
about the first time I had ever !aw him; if I bad, 
page 185 ~ I don't know it. 
X152. You knew Sturgill an Flanary? 
· A. Yes, sir, I knew them well. , 
X153. I believe you say they were coming side by side T 
A. Yes, sir. , 
X154. And walking pretty rapidly¥ 
A. Yes, sir. 
X155. And one of them-I believe yo stated it was 
Whited-had his pistol in his hand Y 
A. Yes, sir. · 
X156. And he was the only one that had a pistol then? 
A. Only pistol I saw, yes, sir. 
· X157. And how close were they to yo when you saw 
them? 
A. They was right at that log, about nin ty feet., I guess--
ninety or a hundred. 
X158. How close were they to you wh you started to ' 
run? 
A. They was about half-way between th log and where I 
was at. 
X159. That would be about forty-five f e t, then? 
A. Something -like that. 
X160. I believe you said H ilton made the 
page 186 ~ break first to run i . 
A. He raised up and steppe over the log,he 
was sitting on. 
X161. And you started then? 
A. Yes, sir. _ . 
X162. Now did you and Hamilton start si e by si~e, or was 
one in front of the other 7 
A .. He started, got up and stepped over e log, and I was 
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standing in the road and he stepped ov:er the log and stepped 
maybe one or two steps and I started and passed him. 
X163. Which side did you· pass him on, the right or the 
lefU 
A. I just couldn't say; I don't know. 
X164. Don't know f 
A. Not exactly. 
Xl65. When you started to leave there did you go as 
rapidly as you could go f 
A. I did, yes, sir. 
X166. Well, was he going as fast, apparently, as he could 
go¥ 
.A.. I don't know; he wasn't going as fast as I 
page 187 ~ was, I know. 
X167. "\Vell, immediately after you stepped out 
of the road there you got into that thicket of briars and 
bushes! 
.A.. Y_es, sir, it was pretty briary and brushy the way we 
was gomg. 
X168. How far had you gotten from that road there when 
you heard the first shots fired? 
.A.. Well, not more than two or three steps out of the road. 
X169. You were two or three steps then out of the road 
down in the thicket when you heard the shots fired f 
A. When I heard the first ones, yes, sir.-
Xl 70. Had you passed Hamilton when you heard the shots 
firedY 
A. I don't know whether I had passed him when I heard 
the first one, but I had passed him before they quit shoot-
ing. 
Xl 71. Did they all seem to be fired very rapidly there f 
A. Yes, sir, they was. 
X172. Fired rapidly all the way througl1 Y 
A. Yes, sir, the way it seemed to me. 
Xl 73. Any break or cessation f 
page 188 ~ A. I don't know about that. I was running. I 
couldn't tell about that. 
Xl 7 4. If you were running then and couldn't tell whether 
there was ~ny break or cessation in the firing, how can you 
tell approximately how many shots were fired f 
A. I don't know how many was fired. 
X175. I thought you said there-
.A.. Twelve or fifteen. 
X176. You heard from fifteen to twenty? 
A~ Somewheres along there; I couldn't say exactly. 
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X177. You didn't sec anybody shoot at all? 
A. No, sir. · 
Xl 78. Just heard the shots fired f 
A. That is all. 
Xl 79. You don't know at all who· shot l -
A. No, sir. 
X180. I believe you say you didn't shoo ? 
A. No, sir. I know lVIr. Hamilton didn't shoot when they 
first come up. I 
Xl81. You know that f j 
A. Yes, sir. 
X182. How do you know tha1Y 
page 189 ~ A. I. was standing there. 
Xl83. Looking at him? 
.A. Yes, sir. · 
X184. When lVIr. Hamilton started runming he took his 
gun with him f I 
A. I dou 't know about that. I couldn't ~ay for certain he 
took it. 1 
X185. Well, you say yon saw Mm step o there before you 
started? 
A. I saw him step over the log, yes, siri 
X186. You don't lmow whether he had at gun or not at 
all? 
A. No, sir, I couldn't say exactly. 
X187. And you never looked back at al ? 
A. No, sir. 
X188. Where was Hamilton the last tim vou saw him Y 
A. He just stepped over that log, and when he stepped 
over that Jog why I passed him then. 
X189. And you could out-run him, and got ahead of llim? 
A. Yes, sir. 
X190. You don't know whether you pass d him on the right 
or passed him on the left? 
page 190 } A. No, sir, I couldn't say e actly. 
X191. How do you say you ere ·carrying that 
pistol? 
A. Had it in a holster on my side, the ight side. 
'X192. What kind of a pistol was thatf 
A .. 32. 
X193. What make of pistol? 
A. .32 American. 
X194. .32 American? 
A. Yes, sir. 
X195. Is that a high-powered or low-po ered gun f 
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A. It was pretty low-powered; I don't lruow. 
X196. Costly gun or cheap gun T . 
A. It cost me pretty cheap. I don't know what they cost. 
X197. It was a good pistol, though 1 
A. No, it wasn't no ·count. 
X198. Good make Y 
A. No, not no good_make; it was a cheap gun. 
X199. How long had you had that pistoU 
A. I don't know-right smart bit, though. 
X200. About how long? 
A. Four or five months or six months. 
page 191 ~ X201. Did you get a pistol the day; before this 
shooting! 
A. No, sir. 
X202. Didn't get any pistol just the day before the shoot-
ing? · 
A. No, sir, I didn't. 
X2.03. How far would you say it. was from the road up 
there where you started running until you struck that steep 
br~ak there, where it is very steep? 
A. About twenty yards, I guess. 
~204. About twenty yards. Now does that brush continue 
all the way down there 1 
A. Yes, sir. 
X205. Just .a thicket all down through that after you come 
to the break-off place there, it is still brushy and· briary and 
thicket? 
A. Yes, sir. 
X206. Well, where did yon say yon went then f 
A. I wefi:t over on the other hill, across the brancb, and 
stopped. 
X207. Where did you get into the public road? 
A. Down where they call Maple Spring. 
page 192 ~ X208. You kept on dqwn on the right as you 
went, and bore down that way? 
A. I went right straight on over the hill. 
X209. Where did you come into the road, the F·ort Black-
more road and High Knob Road Y 
A. Maple Spring. 
X210. Maple Spring·¥ 
A. Yes, sir. 
X211. Is that 'J\faple Spring down there in a flat of a place, 
a kind of a hollow? 
A. Yes, sir. 
X212. The road is a little steep going down to iU 
-
l -
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A. Steep either way you come to Maple pring, yes, sir. 
X213. liow far is that from where the sho ting took place 1 
A. I don't know. It is across them m untains and on 
over through there. I couldn't tell you; I wouldn't know. 
X214. Well, you have a pretty good. idea. . 
A. Maybe two or three miles; I couldn't fay. 
X215. You went through the woods the two or thref:l 
miles? 
page 193 ~ A. Yes, sir, two miles anyway 
· X216. And came into the rolf:ld there at the 
Maple Springs. How far is that from your grandfather's'? 
A. About a mile and a half. · \ 
X217. Did you see anybody after you cam~ into the public 
road there, into that mountain road f 
A. No, sir, didn't see nobody along the r ad nowhere. -
· X218. Your grandfather doesn't live i1,ediately on that 
road, he lives a little off? . · 
A. Yes, sir. 
X219. He did at the time, off to the left js you go down Y 
A. Yes, sir. 
X220. Well, who did you see when you g[t down to your 
grandfather's? ~ A. Saw my grandmother and granclfather .and another boy 
that stayed there. · I . 
X221. What time of day did you get the~e ¥ 
A. I don't know; it was getting late in thl evening. 
X222. Ho~ long· did you stay there befor you went back, 
jf you did go back, to the place of the shoo ing Y 
A. Didn't stay but a few m nutes and ,vent 
page 194 ~ . back. 
X223. Which way did you go a you went back? 
A. Back up the road. 
· X224. To the Camp Rock¥ 
.A. Yes, sir. 
X225. And what. time did you get to wh re the shooting 
took place, if- you reached there? 
A. It was after dark, g·ood dark, or about good dark. . 
X226. You didn't know what had happen· d until you got 
back there! 
A. Not exactly, no, but I 'thought it. 
X227. And whom did you find there 
down there? 
A. I just don't know who all there was t ere. There was 
a whole bunch there. 
X228. Now, Mr. Laney, I believe you tes ify now in your 
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examination here that that pistol was there at Pete Hamil-
ton's and that you got that pistol as you came back up after 
you had been down to the old house and when you came back 
up there by Pete Hamilton's house. you got your pistol 1 
A. Yes, sir. 
page 195 ~ X229. You didn't get it then that morning and 
didn't have it when you called the dog? 
A. No, sir. 
X230. And you didn't have it when you met the officers 
down there at your grandfather's f 
A. :No, sir. 
X231. And you hadn't been at home until after you left 
there-that is, you hadn't been to the Hamilton home after 
you left there that morning until you came baek there with 
Pete after you called him from the still? 
A. No, sir. 
X232. Now when was it you first told your wife or your 
mother-in-law about the officers being in there, or did you tell 
them at all 1 
A. I never did tell them. 
X233. Now I want to ask you if you made this statement 
in your examination, direct examination, at the former term 
of this court : 
'' Q. Then what did you do f 
'' A. "\V cnt straight back down the road to his hom;e and 
then on down below his house to another old house 
page 196 ~ and stayed down there. · 
"Q. ·what time was it when you got back to 
his house1 
"A. Well, I couldn't tell you. I guess it was about ·eleven, 
between ten and eleven, something like that. 
"Q. Now did you inform his family there what had hap-
pened t Did you tell your ·wife¥ 
"A. Yes, sir." 
A. I don't think I made that statement. 
X234. Don't think you made it? 
A. 'Not at el even o 'clock, ten or eleven o'clock ; I don't 
think I made that. 
X235. "Q. That the officers were on their way in there? 
'' A. Told them I saw them on the other side of the Camp 
Rock.'' : · 1 . L 1 
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Did you make that statement! 
A. I said I told him. 
X236. I am not asking you about that; '[told them", talk-
ing about your wife and mother-in-law. 
A. I didn't tell them, no, sir. 
X237. Well: ''Q. Did you know whethe they were com-
ing down there around Hamil tr 's house or not 1 
page 197 } '' A. No, I didn't know whe e they was go-
ing." 
Now I want to ask you if you made this Jtatement on your 
prior examination: I 
''Q. Did you take anything with you betides the gun and 
the dog that you have spoken of? 
'' A. Took some whiskey with us, was . 
'' Q. How were you carrying the whisker, and how much 
<lid you take? 
'' A. Well, we took about a pint, and in lquart bottle and 
l1e had it in his pocket. 
"Q. Did you have a gun with you that , orningt 
'' A. Yes, sir. 
"Q. What kind of a gun did you havet 
'' A. Had a pistol. 
"Q. What kind of pistoH"-you don't seem to answer 
tlmt. 
A. That was never asked me nohow. 
X238. {•Oontinuing:) "Q. Where were ou carrying iU 
'' A. Carrying it on my side in a holste . '' 
Now did you make that statement in you former examina-
tion, sir? 
A. I think I did mo~t of it, s. 
})age 198 } X239. Then you did get the istol that mom-
ingf 
A. Why no, sir. 
X240. Now let's see ; I want to ask you if you made this 
statement: 
'' A. Well, we took about a pint, and in quart bottle and 
he had it in his pocket. 
"Q. Did you lmve a gun with you that orning? 
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"A. Yes> sir." 
Now did you make that statementf 
A. I didn't have no g11D. that morning .. 
X241. Did you say thaU 
A. I didn't have no gun that morning. 
X242. I mean, though, did you swear, though, that you 
did? 
A. I don't think I did; I don't think I did. 
X243. I want to see a little further on-now this is cross 
examination ~ · 
'' Q. Well, you carried a pistol with you too, clidn 't you t 
'' A. No, sir. 
'' Q. Well, you seem to ,have had one that day. 
''A. Yes, sir. , 
page 199 r ''Q. Yes. Well, then when yon went clown there 
and met the officers did you have your pistol then 
when you met the officers Y 
'' A. Yes, sir. 
'' Q. Had it here on your side in a holster 1 
''A. Yes, sir. 
"Q. Well, then you decided that, after you went some lit-
tle distance, you would go and tell your father-in-law Y 
'' A. That is right. 
"Q. And you did iU 
'' A. Yes, sir. 
"Q .. Well, you saw the officers again _before you got up 
there to the Camp Rockf 
"A. Yes, sir, I passed them." 
Now did you make that statement, sirf 
A. Yes, sir, made part of it. I don't know whether I made 
all of it. 
X244. Did you make the statement, though, about the pis-
tol¥ 
A. I don't know .. 
X245. (Reading:) '' Q. Well, you seem to haye had one 
that day. 
page 200 ~ '' A. Yes, sir. 
'' Q. Yes. Well, when you went down there and 
met the officers did you have your pistol then~when you met 
the officers Y .. ' 
".A. Yes, sir." 
"Wilmer Whited v. Commonwealth of irginia. 125 
Cloyd Laney . . 
A. When was that, though, I met them Y 
X246. I am not asking you. I am askilg you what you 
swore about it. 
A. When was it, though? 
X247. At the former trial. That mornin1. 
A. I didn't have it that morning, no, sir. 
X248. Well, did you swear, though, that you had it that 
morning? 
A. I don't know. 
X249. Well, you swore what was true abqut it, didn't you, 
before? I 
A. Just swore what I knowed about it, y s, sir. 
X250. If you swore before that you had your pistol that 
morning when you met the officers, you h d it! 
A. ,I swore as near right as I could. 
X251. Now I want to ask you again, Mr. L ney, if you made 
this statement on your cross ex ruination on the 
page 201 ~ former trial: _ -
' 'Q. Then how did you happen to go down here below after 
you left the house y . 
"A. Why? 
"Q. Yes, why did you go down below to that next houseY 
"A. Well, he got down there where they r.ouldn 't get him, 
he said. · 
''Q. Did he take a gun with him then¥ 
"A. Yes. · · 
"Q. What was he taking that gun there or? 
''A. I don't know. 
'' Q. You had your pistol there? 
"A. Yes, sir." 
Now did you swear that, sir, in your for er examination, 
that when you went down to the old house there you had a 
pistol? 
A.. I don't think I took a pistol down th re. 
X252. I didn't ask you if you took a pisto but if you -swore 
you took it, on the former trial. 
A. I don't know whether I did or not. 
X253. Don't know whether you did or n t ¥ 
A. No, sir. 
page 202 ~ X254. Well, if you swore it y u took it, clidn't 
you? 
A. I don't think I took it; no, sir, I don t think I took it. 
· X255. Well now, do you deny making t e statement that 
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· you took that pistol down there to the old house with you 1 
bo you deny you swore that on your former examination, sir'¥ 
A. No, sir, I don't exactly deny it, but if I swore it I don't 
know it. 
·x256. Well now, I believe you also stated on your former 
examination that when you went down there to your grand-
father's that morning-when you started to your graud-
father's you didn't get all the way, that you took that pistol 
with you, and I asked you why you were taking it and you 
said you were fixing to move and were taking· the pistol 
down there because you were moving·. Did you make that 
statement1 
A. That was in the evening when I started down there. 
X257. But you went there in the morning. 
A. I started down there in the morning·. 
X258. Did you have the pistol when you started that morn-
ing? 
A. No, sir, I didn't have it that morning. 
page 203 ~ X259. Well, did yon swear you did t 
. A. I don't know, but I didn't. 
X260. Now I want to ask you again here if you made this 
statement: -
"Q. ,vhere were you carrying that? 
'' A. Carrying it in my hip pocket.'' 
A. ·what? 
X261. Well-'' Q. And on one side you had a bottle of 
moonshine whiskey and on the other a pistol¥ 
'' A. I think so. 
"Q. What were yon carrying that pistol for, sir? 
"A. I started to take it down to where I was staving·, at 
my g·randfather's-nxing· to move down there. ~ 
"Q. ·well, where did you get iU 
"A. Got it at home that morning·, Mr. Hamilton's, where 
I had been staying before this. · 
"Q. And you started to take it back down to your grand-
father's t 
'' A. Yes, sir." 
A. I didn't have tliat whiskey that morning. You said-
X261. I didn't ask you whether you had it; I 
page 204 ~ asked yon whether you said it or not. 
A. You said I had a gun on one side and whis-
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key on the other. I didn't have-
X262. I am asking you if yo~ swore wh t I read to you, 
that you had the gun that mornmg. 
A. On one side, and whiskey on the other that is the way 
you read it. 
X263. Well, I say did you swear, though., that you had that 
gun that morningf I ' 
A. I don't think so. I 
X264. And taking it down to your grandft1 ther's1 
A. I don't think I did. 
X265. Fixing· to move. Did you swear that¥ I am not 
asking you if you had the pistol that morni:r,g, but I am ask-
ing you if you swore you had the pistol tht morning. 
A. I don't think I did. I might have d e it, now, but I 
don't think I did, though. ' . 
X266. But you do swear now that you did not have it, that 
you didn't get that pistol until you came tlack up from the 
old house that evening·¥ I 
A. That is when I got the pistol. 
X267. Well now, let's see a lilttle further here, 
page 205 ~ :Mr. Laney: j . 
"Q. ·well, how long had it been there at ~ete Hamilton's 7 
'' A. Ever since I had been there. 1 
· '' Q. Well, how long had you been there? · 
'' A. I had been there three or four mon hs. 
'' Q. Well, how did you happen to leave iJt there that time 
-you said you were back there about twf~ ce a week; why 
didn't you take it away one of those times f ou were in there 
about twice a week for three months. · 
'' A. I wasn't moving. I was going to ove the next day 
a.f ter he was killed. 
'' Q. And you were just moving your pist 1 first? 
'' A. Just thought I would take it as I w nt, yes, sir. 
'' Q. And met the officers down there, an you still had the 
pistol f 
"A. Yes, sir.'' 
Now did you swear that, sir, before? 
A. I don't know. 
X268. You did not? 
A. I didn't say I didn't swear it. I said I don't 
page 206 ~ know. 
X269. Well, you swear now, though, that you 
didn't get the pistol until late that evenin ? 
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A. That is when I got it. , · 
X270. And you don't know whether you swore before, then, 
you got it that morning or not¥ 
A. No, I don't. .No, sir, I don't. 
X271. Well, if you swore befo1·e you got it that morning, 
that wasn't the fact, you were mistaken about it. I sayr if 
you swore on your former examination that you took the pis-
tol down there and had it when you met the officers, you were 
mistaken the first time t 
A. Yes, I didn't have it then, no, sir. 
X272. When you came back there in the evening from 
the old house, Cloyd, you and Pete, did you stop there at 
Pete's home t 
A. Yes, sir. 
X273\ Go in the house? 
A. Yes, sir. 
X274. Sure of thaU 
A. Yes, sir. 
X275. Stopped there and went in the house. 
page 207 ~ Did you get· anything in there 1 
A. I g·ot my pistol, and we took a drink of 
liquor in there. 
X276. Well now, I want to ask you this, if you made this 
statement on your former cross examination: 
'' Q. Then how did you happen to go down there below 
after you left the house Y 
"A. Why? 
"Q. Yes, why did you go down below to that next house? 
'' A. Well, he got down where they wouldn't find llim, he 
said. 
"Q. Did he take the gun with him f 
".A. Yes, sir. 
''Q. What was he taking the gun down there fort 
"A. I don't know. 
'' Q. You had your pistol there Y 
".A. Yes, sir. 
''Q. And did you have the dog alongf 
'' A. Yes, sir. 
"Q. What did you have that dog for¥ 
'' A. Maybe he might tree a squirrel.'' Now here : 
pag·e 208 ~ "Q. What time was it when you got back up 
to Pete's house Y 
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"A. I do~ 't know. Y'v e fooled along up t 
know what time it was. 
''Q. Did you stop there at the house? 
' 'A. No, sir. 
'' Q. Didn't go in there at all? 
"A. No, sir." 
Now did you swear that before, sir¥ 
A. I don't know .. 
X277. Well now, you swore that you did stop as you came 
back up there and went in the house and got j that pistol. Now 
I want to ask you again, sir, if you, in your ormer examina-
tion, on your cross examination when I was cross-examining 
you, if you stated this: 
"Q. What time was it when you got b k up to Pete's 
housef 
"A. I don't know. We fooled along up t e road. I don't 
know what time it was. 
'' Q. Did you stop there at the house 1 
'' A. No, sir. 
page 209 ~ '' Q. Didn't go in there at all · 
''A. No, sir. 
"Q . .And then it was that you went up th re to where you 
met your wife and Mrs. Hamilton, there w ere the sbooting_ 
took place? · 
"A. Yes, sir." 
Now did you swear that on your former xamination, sir t 
A. You mean swear what t 
X278. Well, this here. Now listen : 
'' Q. What time was it when you g·ot ba k up to Pete's. 
house? 
"A. I don't lmow. We fooled along up t I don't 
know what time it was. 
, '' Q. Did you stop there at the house 7 
"A~ No, sir."-
A. I don't know whether I said that or 
X279. Just wait: 
"Q. Didn't go in the house at alU 
"A. No, sir." 
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· Now did you swear on your former examination that you 
and Pete when you came up from the old house 
page 210 ~ that evening, that you did not stop at Pete's house 
and didn't go in there at all? 
.A. I don't know. I don't know what I did, it '·s been so 
long. . 
X280. Well, you wouldn't have sworn it if you hadn't 
stopped, would you¥ 
A. We did stop. How would we know they was gone if 
we didn't stop Y 
X281. I am not asking you whether you stopped or not, 
but I am asking· you if you swore on your former examina-
tion that you did not stop and did not go in the house. 
A. I don't know; I don't remember. · 
X282. Well, you don't know whether you swore it or not? 
. A. No, I don't. 
X283. ·well, if you swore it, it wasn't true, was iU 
A. No, we didn't stop. 
X284. Well, you didn't stop? 
A. No, sir. 
X285. But did you swear that you stopped? 
A. I don't know. 
RE-DIRECT EXAMINATION. 
By Mr. Greear: 
QL I beliew~ this case was started on the 6th 
pag·e 211 ~ day of last April, nearly ten months ago? 
A. Yes, sir. 
Q2. Can you remember word for word what you testified 
at that trial? 
A. No, sir. 
Q3. Did anyone bother Pete's still on this particular davf 
.A.. No, sir. • 
Q4. I believe I was up there the next morning, wasn't I, 
Saturday morning! 
A. Yes, sir. 
Q5. Did you take me up and show me the still, where it 
wast 
A. I had some of the rest of them take you. 
By Judge Bond: vVe object to that. 
Q6. "'\Vas that still removed by the officers that day Y 
A. Not that day. It was moved on Monday. 
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Q7. On Monday? 
A. Yes, sir. 
QB. Which officers removed rt, if you know 1 
lJage 212 r A. Mr. Adams-
By the Court: I don't think that is mat rial 
By Mr. Greear: I think whether or not lhis still was dis-
turbed or not that day is material. _ 
By the Court: That went in. As to wha officers removed 
it or where it was moved, I don't think tha is material. 
By Mr. Greear : All right. 
RE-CROSS EXAMINATIO . 
By Judge Bond: 
. Xl. Cloyd, you were asked a moment a o by Mr. Greear 
when you testified before if it was last A!pl and if you re-
membered everything that you testified. · ow your memory 
was as good last April about what happe. ed as it is now, 
wasn't it! I 
A. Why no. 
X2. The further you get away from an ev.ent, then, the bet-
ter your memory is 1 
A. Why no. 
page 213} X3. I say wasn't your memor about what hap-
pened there as good when yo testified here in 
April, about eight months ago, as it is now about what hap-
pened 1 
A. Oh, yes,' yes, I guess it is. 
X4. A little better, wasn't iU 
, A. vV ell, it was as good, I guess. 
Witness stood aside. 
ROY WALTERS, 
the next witness called by and on behalf of t e Commonwealth, 
being first duly sworn, testified .as follows: 
DIRECT EXAMINATIO . 
By l\fr. Greear : 
Ql. Is your name Roy Walters f 
A. Yes, sir. 
Q2. Where do you live, Roy? 
A. West Norton. 
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Q3. Did you know Pete Hamilton in his lifetime t 
A. Yes, sir. 
Q4. Did you know where Pete Hamilton lived at the time 
that he was killed f 
page 214 ~ .A. Yes, sir. .. 
Q5. Where were you at the time that Pete Ham-
Ilton was 'killed Y 
A. I was going down the holler, just on the outside of the 
- fence. 
Q6. Which fence f 
A. That leads down, the Carter boundary fence. 
Q7. The Carter boundary fence Y 
,A. Yes, sir. 
QS. Had you seen the Scott County officers up the1~e that 
day? 
A. Yes, sir. 
Q9. Where did you see them Y . 
A. They passed me about two hundred yards on the other 
side of the Knob spring, going towards Scott County. 
QlO. And which .. way were you going at that time? 
A. The same way. . 
Qll. Did you follow the road around and follow tbe road 
down in the hollow where Pete livedY 
A. No, sir, I followed the road out to just beyond where 
the hotel on the hill was and then turned to the 
page 215 ~ right across. 
· Q12. Turned rig·ht down through the woods? 
A. Yes, sir. 
Q13. Was anyone with you 7 
A. Yes, sir. 
Q14. As you were down the.re near the fence to flle Car-
ter boundary did you hear any shooting on down the bo1low 
below yon? 
A. Yes, sir, I heard these shots. 
Q15. How many shots did you hear, RoyY 
A .. Well, I couldn't say for sure how many. There must 
have been fifteen or eighteen shots, though. 
Q16. How close together were they Y 
A. Well, they was pretty close together, just a roar, 
sounded like. 
Q17. Just a rattle and a roarf 
A. Yes, sir. 
Q18. In that shooting were there any shotguns fired°? 
.A. No, sir. 
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. By Judge Bond: We object to that, sir. That is an opin-
ion of the witness. I 
By Mr. Greear: I will ask him one morlquestion. 
page 216 ~ Q19. Can you tell the differ ce between the 
· report of a shotgun and the report of a pistol Y 
A. Yes, sir. I 
Q20. Now were there any reports in tho~e shots that you 
heard of a shotgun Y I 
A. No, sir~ 
Q21. How far were you away from the place of the shoot-
ing at that timeY j 
A. Well, I wouldn't say for certain-a ound I imagine 
about four hundred yards, though. 
Q22. About four hundred yards. Were you in sight of 
iU 
A. No, sir. I ~ 
Q23. After the shooting what did you anr Tester do? 
A. We went on down. 
Q24. Did you see anyone down there t 
A. We met his wife at the gate. 
1
. 
Q25. Well, before you met his wife, did you see the offi-
cers Y 
A. Yes, sir, we saw them coming back o t. · 
Q26. How close were you to the road at th~ time they passed 
coming out 7 [ 
page 217 ~ A. Well, I'd think around-pretty close to a 
hundred yards, I guess, matbe-maybe not 
hardly that far. ·· · 
Q27 ~ How many of them were there? 
A. There was three. 
Q28. How were they walking 1 
A. They was walking-two was in front and one just be-
hind. 
Q29. How were they going as to speed Y 
A. Well, they were just ordinary walki g. 
Q30. A.ny of them· carrying anything! 
A.. One of them had a shotg-un. 
Q31. Did they see you or speak to you f 
A. No, sir. 
Q32. Didn't see you 1 
A. I don't think they saw me. 
Q33. Then after they passed what did y ·u and Tester do Y 
A.. We walked on down, went on down to the gate,. met 
this woman, and then from there on down · 
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. Q34. Who was the first woman you met? 
A. Mrs. Hamilton. 
Q35. And you met her there at the gate to the 
page 218 ~. Carter boundary? 
A. Yes, sir. 
Q36. Did she tell you what had happened? 
A. Yes, sir. 
By Mr. Vicars: We object. 
Q37. Did you go back with her f 
A. No, sir .. 
By Mr. Vicars: We object to what she said. 
By ·Mr. Greear: I didn't ask what she said. I asked if 
she told him what had happened, just a question that called 
for "Yes" or ''No''. 
By the Court: I think that is all right. But you can't tell 
what she said to you. 
By the Witness : No, sir. 
Q38. Did you go to the scene then? 
A. I went down to where he was killed, yes, sir. 
Q39. What did you find there? 
page 219 ~ A. vVell, he was there dead, and the dog was 
laying up in the road and his daughter was down 
there with him. 
Q40. Anyone else there? 
A. No, sir. 
Q41. What did you and Tester do then Y 
A. I left him there and went back to the top of the moun-
tain an!1 was going to see about getting somebody to help 
move him. 
Q42. Did. you move him or the dog in any particular! 
A. No, sir. 
CROSS EXAMINATION .. 
By Mr. Vicars: 
Xl. You say you saw a dogf 
A. Y e.s, sir. 
X2. Where was the dog Y 
A. Laying- in the road. 
X3. Did vou see Hamilton Y 
A. Yes, sir. 
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X4. How far was he from the road? 
A. Well, I'd say around seventy-five feejt .. 
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X5. Seventy-five feet f , I 
A. Yes, sir, from the road. 
page 220} X6. How far was he from th~e point where the 
hill breaks over steep? 
A. To where the road-where it turned over steep? · 
X7. I am talking about where the brea of the hill turns 
over steep, how f-ar down ov:er the steep Pi/1art was iU 
A. Twenty feet-I mean-about-
X8. A hundred and twenty feet 1 1 A. I'd say twenty steps from there doWJ) to where he was 
at. 
X9. A hundred steps f 
A. Twenty steps. . 
XlO. Well, how far was it from the road down to where he 
wast 
A. It was about-it was about, the best l remember, about. 
eighty feet from the road out to where he l1ll, and from there 
on down over the steep place was twent steps, sixty feet 
more. 
Xll. Well, you don't know anything ab ut where he fell, 
you weren't there. I am asking you wher the body was, is 
what I am asking you. 
A. Well, it was around a hundred and t irty or a hundred 
and forty feet from the road own to where the 
page 221 ~ body was at. 
X12. A hundred and thirty to forty feet f 
A~ Somewhere along there. 
X13. Now you couldn't see the body fr m the road, could 
you? 
A. No, sir. 
X14. And you couldn't see the body u il you got out 10 
the brink of the hill where it turned off f 
A. Yes, sir. 
Xl5. Could you? 
A. That is right. 
X16. Which? 
A. That is right. 
Xl 7. The body was not visible at any p int back up above 
the brink of the hill? 
A. No, sir .. 
X18. Now that hill just drops off aim st sttaight down, 
doesn't it? 
A.. Well, it is pretty steep. 
, 136 Supreme Court of Appeals of Virginia. 
Roy Walters. 
X19. Forty-five degTees or more, isn't it, very steep from 
the brink down to where the body was 1 _ 
. A. It is very steep. 
page 222 ~ X20. And the body from that brink was how 
far? 
A. Twenty steps, sixty feet. 
X21. About sixty feet t 
A. Yes, sir. . 
X22. And a man to have seen the body at the point where 
the body was would have had to be down at the brink of the 
hill where it broke off, would he noU 
A. I didn't understand that question exactly. 
X23. To see one where the body was found, Hamilton's 
body was found, you would have had to go down to the brink 
of the hill? 
A. Yes, sir. 
X24. Because the body was down way below the brink of 
the hill? · 
A. Yes, sir. 
· X25. And standing up on the little flat or level place you 
would be looking way over the top 1 
A. Yes, sir. 
X26. Down to where the body was found, would you not t 
A. That is rig·ht. · 
X27. Now along down where the body was found, from 
the break of the hill it was steep down but steep 
page 223 ~ down for a considerable distance along there, both 
on the right and left-hand side of the body, was 
itnotf · 
A. Yes, sir. 
X28. And you don't know how many people had been down 
to the body and had come· away from the body before you 
got there, you don't know how many had been there Y 
A. No, I wasn't there. When I got there., there was nobody 
there but the dog. · 
X29. Well, you don't know anything about whether there 
had been anybody else f -
A. I said I don't know if anybody else had been there, no, 
sir. 
X30. Did you see any signs of anybody going up and down 
the hill, whe_re people had traveled up and down the hilU 
A. No, I never looked for no sign. 
X31. Up that steep place~ 
A. No. 
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X32. Now you had siarted over- there to bee Pete Hamil-
ton and get some whiskey, had you 1 - ! 
A. You mean I started over there to ge whiskey t 
X33. I say you had started over there to see Pete Hamil-
ton to get some whiskey, was th t right! 
page 224~ A. That is right. · 
X34. Now were you going to hi house or were 
you going to his still f 
A. I was going to his house. 
X35. Did you know where the still was Y 
A. No, sir. 
X36. Well, in order to go to the house here would you 
have turned off, usually, to the left of the oad to go down 
to that bottom 7 
A. I would have went right on down that road. The road 
goes down to the house. 
X37. The road that goes around the hill nd finally turns 
around and goes down to the house¥ 
A. Yes, sir. 
X38. Well, you don't hear very well, do 
A. No, sir. 
X39. SirY · 
A. I hear all right, but I am deaf in one ear. 
X40. You are deaf in one ead 
A. Yes, sir. -
X41. I thought you were a little hard J hearing in the 
other. 
page 225 ~ A. No, sir. 
. X42. Well now, you say there was just a volley 
of shots ; a ''roar'', I believe, is the wor you used Y . 
A. That is right. 
X43. You don't undertake to say that you could distin~uish 
the different calibers of guns being fired in a roar all together, 
approxim·ately four hundred yards away, o you T 
A. I haven't said nothing about differe caliber guns; I 
~mid pistols and shotguns. 
X44. Well, if they are fired all together i a roa.r, and you 
deaf in one ear, four hundred yards awa , you could dis-
tinguish them f 
A • .Sure, you could tell the difference bet een a pistol and 
a shotgun. 
X45. What did you have along to get yo r whiskey? 
A. ,Jw~·s. 
X46. How many Y 
A. Three. 
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X47. How big were they? 
A. One-gallon jugs. 
X48. Oh, to g·et three gallons, and you were going down 
. to tho house to get it? 
page 226 ~ A. Yes, sir. 
- X49. How did you know· it was down there? 
A. I didn't know it was down there. 
X50. Well, it was a pretty good trip across High Knob, 
unless you knew where it was, to hunt for whiskey, wasn't it t 
(Pause.) .Are you certain that is what you were hunting 
for? 
A. Was that what I was hunting for? 
X51. Yes. 
A. What would I have had the jugs if I hadn't been hunt-
ing for? 
X52. Yet you didn't know where you were going to find iU 
A. If I didn't find it there I would find it somewhere else, 
maybe. 
X53. You were eng·aged in the whiskey business at that 
time, were you? 
A. Yes, sir. 
X54. You had been there before, hadn't you T 
A. Yes, sir. 
X55. You and Hamilton were <mgag,~d together, were you? 
A. No, sir. · · 
X56. He manufactured and you peddled iU 
page 227 ~ A. No, sir, I would go there and get it, and if 
he clidn 't havc-~ it' I would go somewheres else. 
When I Htarted after it I went to get it. 
X57. There were a good many distilleries around in that 
immediate section? 
A. Oh, I '11 say in four or five miles around there there was 
three or four places. 
X58. You say if you couldn't get it at Pete Hamilton's you 
would just go to another one? 
A. Yes, sir. 
X59. Was it generally understood and reputed that there 
were a good many distilleries in that section of that mountain 
country? 
A. They's some Htills in that knob country, yes, sh-. 
X60. Sirf 
A. They's some stills in that knob country, yes, sir. 
X61. That was generally understood t 
A. Yes, sir. 
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X62. Was it a country that was pretty !frequently raided 
by the officers, or do you know rout thatf 
page 228 } A. Oh, they would raid pret regular. 
X63. Raided regularly f 
A. Yes, sir. 
RE-DIRECT EXAMINATirN. 
Bv Mr. Greear: 
.. Ql. I believe you said there were four r five. still places 
that you :knew of in four or five miles f 
A. No, I didn't know of the still places; I knowed of four 
or five men that handled whiskey. 
Q2. In that section? 
A. In that section, yes, sir. 
Witness stood aside. 
the next witness' called by and on behalf oft e Commonwealth, 
BEN TESTER, t . 
l)einp: firRt duly sworn, testified as follows: 
DIRECT EXAMINATIO :r. 
By Mr. Greear: 
Ql. Is your namP. Ben Tester? 
A. Yes, sir. 
Q2. You have been sworn. have you, Mr Tester f 
A. Yes, sir. 
page 229 } Q3. Diel you know Pete H ilton in his life-
time! 
A. Yes, sir. 
Q4. Do you know Roy Walters? 
A. Yes, sir. 
Q5. Were you with Roy ·w alters t1ie da that Pete Hamil-
ton was killed? 
A. Yes, sir. 
Q6. Where were you and Roy Walters going, where had 
you come from f 
A. We went. from home. We was goin -
Q7. Where did you live? 
A. West N o:rton. 
QS. And where were you going? 1 A. We. was going down to l\fr. Hamilton's. 
Q9. Pete Hamilton's house? 
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A. Yes, sir .. 
Qlq. What were you going down there forf 
A. We was hunting for a 1 drink. 
Qll. Were you carrying anything to get liquor in 7 
A. Yes, sir. 
Q12. What were you carrying! 
page 230 ~ A. I was carrying a two-gallon keg. 
Q13. You had a two-gallon keg t 
A. Yes,-
Q14. And what did Walters have! 
A. And a gallon jug. · 
Q15. What did V\T alters have? 
A. I believe he had two one-p;allon jugs. 
Q16. Two one-gallon jugs Y 
A. Yes, sir. 
Q17. As you all were traveling along next to the High 
Knob did you see anything of the Scott County officers Y 
A. Yes, sir, they passed us. 
Q18. Where were you when they passed you t 
A. Well, we was just beyond the Knob Spring. 
Q19. On the road there T 
A. Yes, sir. 
Q20. And how were the officers traveling at .that time! 
A. Well, they had a car and a truck. 
Q21. Which direction were they going¥ 
A. They were going towards the Camp Rock. 
Q22. That is towards Scott County¥ 
page 231 } A. Yes, sir. 
Q23. Did you and Walters follow the road 
down to Pete Hamilton"s house? 
A. No, sir, we cut across through the woods. 
Q24. Where did you leave the road t 
A. Just beyond what they call that hotel up there, that 
building. 
Q25. As you were going down through the woods did you 
hear the shots that happened down there? 
A. Yes, sir. 
Q26. :A.bout how many shots did you hear, Mr. Tester? 
A. Well, it must have been fifteen or eighteen or twenty, 
along there somewheres. 
Q27. How close together were they? 
A. Well, they were pretty close together. 
Q28. Can you distinguish the -difference between a pistol 
report and a shotgun report Y 
A. Yes. sir, I think I can.· . 
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Q29. Was there any shotgun reports in shots that 
you heardf 
A. The best of my knowledge there wasn' , no. 
Q30. Was not any Y 
pag~ 232 ~ A. No, sir. 
Q31. About how far were yo away from the 
place where Pete Hamilton was killed at t e time that you 
heard the shots T 
A. Well, I would say something like f ou hundred yards, 
more or less. 
Q32. Were you all still in the woods at 
A. Yes, sir. 
Q33. Did you continue on down towards he road? 
A. Yes, sir. 
Q34. As you were coming on down towa ds the road did 
you see anything of the officers Y 
A.- Yes, sir. _ 
Q35. Where did you see them f 
A. They were coming up the road, towardj the Camp Rock. 
Q36. How many of them 1 
A. Three. l Q37. Any of them carrying anything 7 
A. Yes, the hind man had a shotgun. 
Q38. How were they walking, in what rder were they 
walk_ingf 
A. They were walking pretty pert. 
page 233 ~ Q39. I mean what order-we e they all three 
together, or how? · · 
A. Well, they was in rotation, nehind o and another. 
Q40. Behind one another f · 
A. Yes, sir. 
Q41. And walking pretty pert, you say f 
A. Tola.ble, yes, sir. 
Q42. How far were you away from them at the time they 
passed you? 
A. Well, I'd say about sixty yards. 
Q43. Did they see you or speak to you? 
A. They didn't speak. I don't think th saw us. 
Q44. What did you and Walters then do? 
A. We went ·on down. 
Q45. Did you meet anyone Y 
A. Yes, sir.. 
Q46. Who.Y 
A. Mrs. Hamilton. 
Q47. Where did you meet bed 
142 Supreme Court of Appeals of Virginia. 
Ben Tester. 
A. Down about"the gate. 
Q48. That is the gate to the Carter boundary? 
page 234 ~ A. Yes, sir. 
, Q49. Then what did you do? 
A. Well, we went on down to where Mr. Hamilton was at. 
Q50. Did you g·o over the hill to where his body was? · 
. A. Yes, sir. 
Q51. Who was there? 
A. His daughter. 
Q52. Anyo:ne else? 
A. That is all. 
Q53. Did she have a little baby with hed 
.A .. Little baby, yes. 
Q54. vVas he dead at that time? 
A. Yes, sir. 
Q55. About ho,v far was he from the road, if you know 1 
A. I'd say it was over a hundred feet. 
Q56. Did you measure it at all f 
A. No, sir, didn't see it measured. 
Q57. You are just guessing at it t 
A. Yes, sir. · 
Q58. Was he in sight of the road f 
A. No, sir. 
page 235 ~ Q59. Did you and Walters assist the women in 
getting any help there or anything of that kind 1 
A. Yes. I got his daughter to go up to the house after it got 
pretty late-it was cool up in there-and I stayed with Mr. 
Hamilton. 
Q60. What did Vi/ alters ao? 
A. He came back on the Knob to call up to try to get some-
body up there. 
Q61. Did these officers ever come back to help any wayY 
A. I didn't see them. 
Q62. Did you see them any more f 
A. No, sir. 
Q63. About what time in the afternoon was this, Mr. Tes-
ter, when it occurred, if you know¥ 
A. Well, it was something near four o'clock, I think.. 
CROSS EXAMINATION. 
By ,T udge Bond: 
Xl. You say you were hunting a drink! 
A. Yes,. sir. 
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X2. You were going to take a pretty big one, 
pag·e 236 ~ if you had a two-gallon keg an a gallon jug and 
the other man had two gallo1s-that would be 
more than one drink, wouldn't it 7 
A. Yes, sfr_ 
X3. The fact about what you were in ere for., you were 
after liquor f 
A. YHs, sir. 
X4. You and vValters live close togethe ? 
~~- Well, it's something· like a half a mi e. 
X5. Where did you get together that d 1 . 
A. Well, I don't remember-down abo t where we live 
somewheres pretty close. 
X6. And you started there to the mount in after whiskey Y 
A. Yes, sir. 
X7. The fact is, Norton has a dispensarw 1 
A. Yes, sir. I 
XS. You were after the mountain kind. lt>id you know Pete 
Hamil ton quite well! 
A. Well,' I had saw him several times. 
X9. Been in there before¥ 
A. Yes, sir. 
XlO. Pretty ·well acquainted in that mountain¥ 
page 237} A. Not so well, no. 
Xll. There was a great dea of illicit distilling 
going on around there, wasn't there t 
A. vVell, I didn't know. 
X12. '\\Tell, you had been in there bef or . 
A. Well, I hadn't saw any. I didn't kn fw bow many there 
was. 
Xl.3. Been in there after liquor before? 
A. Yes, sir. 
Xl.4. That is what you went for. No, what do you do? 
·what is your reg·ular business t 
A. Vf ell, I follow mining when I work. 
Xl5. At that time--
A. I wasn't doing anything at that tim • 
X16. Wasn't doing·· what? · 
A. I wasn't working at anytl1ing at tha time. 
Xl 7. Well, you went, tbough, and hunte to get you a drink 
occasionally into the mountain Y 
A. Yes, sir. · 
X18. Now how far did you say you were from . this place 
where the shooting was said to have happened when you 
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heard the shots Y 
page 238 ~ A. ·well, I'd think it was something like four 
hundred yards. 
X19. Back there in the woods Y 
A. Yes, sir. 
X20. Now you couldn't tell just the rapidity with which 
those shots were fired, all just in a continuous roar-you 
couldn't tell the difference between a pistol and a shotgun; 
what do you say about that, Mr. Tester? 
A. Well, to the best of my judgment I could. 
X21. You say you think you could tell the difference right 
. there, just coming up so sudden Y You weren't thinking about 
any shooting, were you! 
A. No, sir. 
X22. Were you walking or standing! 
A. I was walking when the shooting started,. yes. 
- X23. Walking? · 
A. Yes. 
X24. That didn't continue but a few seconds, did itt 
A. No, it didn't last long. 
X25. Was there any cessation in the firing! 
A. Yes. 
page 239 ~ 
A. Yes. 
X26. Or just a continuous firing! 
A. There was a little break in it. 
X27. Little breakf 
X28. Well, about how much of a breakf. 
A. "\Vell, I wouldn't hardly know. 
X29. V-l as that long enough for a man to re-load a shotgun, 
that break? 
A. I dou 't think it was. 
X30. How is that! 
A. I don't think it was. 
X31. .Just hardly perceptible f 
A. Yes. 
· X32. W~ll, why would you say there was fifteen or twenty 
shots if it was so close together it was almost like one con-
tinuous noise f 
.A. Well, I could guess. 
X33. You Jould guess? 
A. Yf'S. 
· X34. Well, what you are saying, then, is just guess-work? 
A. Because T dicln 't know. 
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X35. That is about all that 
page 240 ~ isn't it, just a kind of guess-wor 
A. Yes, sir. 
X36. You don't know what kind of pist ls or whether it 
wRs pistols or rifles or shotguns firing ther or one or both, 
that is 1=ight, isn't it? (Pause.) 1 
A. To the best of my knowledge there wa n 't any shotgun 
fired. 
X37. But then you couldn't say whether t ere was or not? 
You ,yasn 't paying a.ny attention to it, did 't have time to 
think about guns until it was over, did you 
A. Well, I could hear them. 
X38. You could hear them 1 
A. Y P.S, sir. 
X39. How far did you move after the sho ting began until 
it was oved You said you were walkin·g hen it began. 
A. I didn't walk any after I heard the shooting until it 
was over. 
X40. Just stopped? 
A. Yes, sir. . 
X41. And it was over before you could t ea st.ep, wasn't 
iU 
A. I didn't try to take one until it was ver with. 
X42. How did you happen t go through the 
page 241 ~ woods and not follow the road? 
A. It was a nearer cut acros . 
X43. Is there a road· across there 1 · 
A. No, sir. 
X44. You just went through the fields th re and then into 
the woods? 
A. I went out of the road into the wood . 
X45. And you went there because it was earer? 
·A. Yes, sir. · 
X46. Had you ever been at Pete Hamilto 's house before? 
A. Yes, sir. 
X47. How long since? 
A. You mean how long before that time? 
X48. Yes, had you been there. 
A. Well, I djsremember how long it ha It hadn't 
been very long. 
X49. About how long do you say it was at you had been 
there before? 
A. Well, I'd say it had been a week or t,o. 
X50. Well, was Pete at home? 
I 
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page 242 ~ A. Ko, sir, he wasn't at home the last time I 
was there. 
X51. What did you go there for, then f 
A. Same thing. 
:By Mr. Greear: We object. It doesn't make any differ-
ence. 
X52. Went there to get you a drink agam. . ,vhere was 
he on that occasion f 
A. Where was Hamilton? . 
X53. Yes, the last time you were there before the shoot-
ing. 
A. He was over in Norton, I think he said. 
X54. Was he making liquor then f 
A. I don't know. 
X55. Well, you went there. You knew that you were going 
to get liquor, that they were keeping it there, or you wouldn't 
have gone that far, didn't you, Mr. Tester? 
A. Well, that is what I was up there for. 
X56. Well, had you seen Pete Hamilton before or talked 
to him about getting some whiskey? 
A. Yes, sir. 
X57. And he told you that he would have liquor¥ 
A. Yes, I expected him to have-
page 243 ~ X58. How long had he been back from prison 
when you were there the time before this 1 
By Mr. Greear: I object, your Honor. It is immaterial. 
By .Judge Bond: It is on cross examination, sir. The fact 
about it is, the officers didn't know anything at all about l\fr. 
Hamilton, whether he was in that country or back or been 
to prison or anything a.bout him being in there. 
By l\Ir. Greear: All the more reason why it is immaterial. 
By the Court: I can't really see the materiality of it, but 
I expect we can make faster time by letting·him answer. 
X59. l\Ir. Tester, how long had he been back from prison 
when you went there the time before this? 
A. Well, I don't know. I think he had been back-I don't 
know-a month, maybe, or longer; I don't know. 
page 244 ~ X60. A month or more Y 
A. Yes, sir. 
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RE-DIRECT EXAMINATI I N. 
Bv l\fr. Greear: 
~Ql. I believe Hamilton had been sentenc· d clown at Camp 
Lee federal jail for fooling with liquor ors methingY 
A. Yes, sir. 
Q2. That was thP. only time he had ever been convicted of 
anything in his life that you know on 
A. That is all I know of, yes. 
1By Judge Bond: We object to that. 
By Mr. Greear : You started into that. 
By the Court: I think that is material]. if you are going 
into that. 
By Judge Bond: :Mr. Greear started it sir. · 
By the Court: Let it go. 
Witness stood aside. 
page 245 } W. D. 0 'NEIL, 
· the next witness called by and on behalf of the 
Commonwealth, being first duly sworn, te I tifi.ed as follows: 
DIRECT EXAMINATIO :r. 
By Mr. Greear: 
Ql. Is your name W. D. 0 'Neil? 
A. Yes, sir. 
Q2. Where do you live, Mr. 0 'Neil 1 
A. Near Norton. 
Q3. I believe you are a game warden fo Wise County? 
A. Yes, sir .. 
Q4. How long have you been game warde of Wise County! 
A. About eight years. 
Q5 . .Some years a.go did some intereste parties put some 
young deer in the Hig·h Knob area Y 
A. Yes, sir. 
Q6. Has it been part of your dutv to trol that area in 
looking after the game up there t · 
A. Yes, sir. 
Q7. Were you therefore righ familiar with the 
page 246 ~ territory? . 
A. Yes, sir. 
QS. Did you know where Pete Hamilto lived 7 
A. Yes, sir. 
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Q9. On the day after Pete Hamilton was killed, did you 
~ accompany me to the scene in order to act as a guide, to show 
me where it was and how to get there! 
A. Yes, sir. 
QlO. While there on that next morning did you make some 
examinations and observations of the ground and the· scene 
there? 
A. Yes, sir. 
Qll. Come up fo the jury a minute, l\fr. 0 'Neil. I show 
you a Ii ttle map prepared by me there on the ground in your 
presence the next morning·. It is marked here "To Knob 
road", with an arrow pointing· at one end. Is tiiat the direc-
tion to the Knob road f 
A. Yes, sir. 
Q12. And "To Hamilton's house 1 ' on the other end, is that 
correct? 
A. Yes, sir. 
, Ql3. At the end where it is marked "To the 
page 247 ~ Knob road" we see an object that is drawn to 
represent a log. Was there a log there¥ 
A. Yes, sir. 
Q14. Is there or not a curve in the road at that point t 
A,. I think there is, sir, yes, sir. 
Q15. If you were walking- down from towards the Knob, 
th'3 Knob road, towards Hamilton's house, where would you 
come in view to a person near the log shown on this mapf 
A. About thirty steps. We stepped that off-about thirty 
steps, I believe. 
Q16. Thirty steps from what point. to what point f 
· A. From where you would come in view of a person that 
would be sitting on this log down here, from the end of this 
log· here where the road comes around into that log down to 
this log here. 
Ql.7. -Now down on this map are shown four logs: one 
against the road, one long-ways with the road, a small one and 
another one which points into the road angling at one side and 
angling on the other, and then a small one in there. Were 
those logs in that position at that time? 
. A. Yes, sir. 
page 248 ~ Q18. Could you tell there the next morning on 
which log Pete Ha~ilton had been sitting, where 
someone had been sitting¥ 
A. Yes, si_r, there was evidence of footmarks just in front 
of that small log tha.t is laying parallel with the road. 
Q19. That is the small one- parallel with the road t 
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A. Yes, sir. 
Q20. Was the dog of Hamilton there the next morning 
when we were there Y 
1
! 
A. Yes, sir. ! 
Q21. And where was iU 
A. He was laying at a point just a little towards this log, 
here, where you come in sight, in the road. 
Q22. Was he dead there? 
A. Yes, sir. 
Q23 . .And what had killed the clog, appa · ently ¥ 
A. There was evidence of a bullet. 
Q24. Where had the bullet gone, how ha it gone through 
the clog¥ 
A. Apparently had went in the dog's b ck and came out 
the lower side of his bodv and into the ground. 
page 249 ~ Q25. vVas that just at the sa e place where the -
dog wasY 
A. Yes, sir. 
Q26. Which way had Pete Hamilton go I e from the road 
there! 
By Judge Bond: We object to that. · w could he· tell T 
By the Court: Let him tell what the e idence showed. 
Q27. What were there along the side of t!he road on either 
side, what was growing there? - I 
A. There was brush and briers and smal timber. 
Q28. Did you make an examination of e timber on the 
side of the road to see if there· were an bullet marks on 
iU 
A. I did. 
Q29. Did. you find any? 
A. Yes, sir. 
Q30. About how many did you find? 
A. As I recall. there were about three o four marks that 
I found. 
Q31. On which side of the road were tho e Y 
A. On the left side going to ard the Hamilton 
page 250 } house. 
Q32. Is that on the lower or upper side Y 
A. The lower side. 
· Q33. And which direction were those bu lets going, if you 
could tell Y 
A. They were going in the direction th t the road went, 
and to the left of the road. 
, ' '] 
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Q34. Going clown the hill or up the· hill! 
A. Down the hill. 
Q35. How could you tell tbaU 
A. From the marks in the timber. 
1' j ;, 
Q36. Did you find any one of those bullets that had been 
. fired there 1 
A. They were a bullet taken out of a log· right near the 
scene, just below where the place was marked where Hamilton 
had been sitting·. 
Q37. I show you a bullet and ask you if that was the one 
that was cut out of the log there that·morningf 
A. It is quite evident that is the same bullet. 
Q38. Did you make any identification mark on it at that 
time so you could tell it? 
A. Yes, sir, made a little "X" in the end of it. 
Q39. And that is the same ove, that has the 
page 251 ~ same mark on it¥ 
A. Yes, sir. 
Q40. ·what caliber is that, if you know¥ 
A. I would take it for a .38. 
Q41. Did you go on over the hill to where th,~re was some 
blood on the ground, signs of blood having been there i 
A. Yes, sir. 
Q42. Could you see in the ]eaves and on the ground any 
sign of where a man had been down or some object had been 
on the ground 1 
By Judge Bond: That is very leading. We object to 
that. 
By the Court: Just ask him what _he saw there, :Mr. 
Greear. 
Q43. Just tell what y·ou saw over the hill towards where 
the blood was. 
A. Well, there was from a point near where the man's body 
was at there was ruffles in the leaves as though something 
had been there, and an occasional drop of blood on the leaves. 
Q44. Was there any sign of any object being moved through 
the leaves near that point? 
A. It looked as though something had been 
page 252 ~ dragged in the leaves. 
· By 1\fr. Vicars: That is objected to because incompetent. 
It is an opinion, and leading besides. I move to exclude it. 
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By the Court; Objection sustained. I t ink he might tell 
just what signs he did see. 
Q45. Just tell what signs y"ou saw there nd what you did 
and measured it or stepped it off' or whate er you did. 
A. ·well, from where this man's body w 1 s laying back up 
the hill there about twenty steps there was evidence of some-
thing having been dragged through the le ves, and an occa-
sional drop of blood that was seen on the l aves there, on the 
ground. 
Q46. Did you step off the distance fro the road out to 
the edge of that'little flat where it broke o steep? 
A. I did. 
Q47. How far was thaU 
A. As I recall, it was eighteen steps. 
Q48. Did you step off the distance frori there down to 
· where you thoug·ht something ad been dragged 
pa gc 253 } as you just testified? 
A. Yes, sir. 
Q49. How far was that? 
A. That was twenty-one steps. 
Q50. Did you step off the distance w ere you saw the 
sign that you thought something had bee dragged 1 How 
far was that f 
A. That was twenty steps. 
Q51. What was the total distance, then, from the road to 
the spot where the blood was and the sign here Pete Hamil- . 
ton's body had been laying? 
A. That would have been sixty steps. 
Q52. vVhat is the condition of the gro ud on the upper 
side of the road at the point where the do was lying! 
A. It is fairly level for a short distai e back to where 
the bank takes up pretty steep, and ther is an occasional 
sma11 timber. brush and briers, and so on. 
Q53. Did you make any examination of the timber on the 
upper side of the road for bullet marks? 
A. Y e·s, sir. 
Q54. Did you :find any on the upper side of the road! 
A. No, sir, I did not. 
pag·c 254 } Q55. Did you find any sign f bullet marks or 
shot marks on the lower side of the road that 
showed the shot to be heading back towa ds the road T 
A. No, sir, did not. 
Q56. Did you go to Pete Hamilton's still r to a still nearby 
this place that morning? 
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A. I did. 
Q57. Was there any pa.th or trail that- led from the main 
road leading down there up to this still? 
A. There was-a break; you would hardly call it a path-
but there was a break through the weeds and the leaves that 
. was fairly easily followed, went from the road up to the 
still. . 
Q58. What 'place on that road did this break! or trail leavo 
the road with reference to where the dog was laying there iu 
the road? · 
A. As I recall, it was about fifty or sixty feet from this 
log back towards the Knob on the road that this path led up 
the hollow. 
Q59. And how far up was it to the still f Ho,v far was the 
still from the roa.d? 
A. I believe it was about two hundred yards. 
page 255 ~ Q60. Was the still set up and ready to operate 
at that timeY 
A. Yest sir. 
Q61. Had it been distUl'bed in any way the next morning 
when you were there T 
A. I don't think RO. 
Q62. Will you file this map as an exhibit with ,your testi-
monyf 
A. Yes, sir. 
Q63. And this bullet f 
A. Yest sir. 
(Note: Said map and buIIet were received and marked 
. as "Commonwealth's Exhibit # 1 ( 0 'Neil) " and '' Common-
wealth's Exhibit #2 (O'Neil)'", respectively.) 
Q64. Do you have any interest in this case, Mr. O'NeiU 
A. No, sir. 
CROSS EXAMINATION. 
By .T ud~e Bond : 
Xl. Mr. O'Neil. I beliP.ve you state that you were g·ame 
warden and that that mountain there, a great part of it, is 
in your territoryf 
page 256 ~ A. Yes, sir. 
X2. And that you frequent it very often 1 
A. Yes, sir. 
Wilmer Whited v. Commonwealth of irginia. 153 
W. D. O'Neil. 
X3. And have game in there-that is, a unch of deer in 
there? 
.A. Yes, sir. 
X4. Were you around there in the neighbor hood where that 
still was occasionally 1 
A. I don't understand. Do you mean th~t I visited-
X5. I mean there close to where it was, in that immediate 
vicinity, you were around there frequently 1 
A. Along the road occasionally, yes, sir. J .. 
X6. Well, a man, a g·ame warden is not s pposed to patrol 
the road; the game don't stay in the. road, they get back in , 
the brush and the woods and the hills, don' they"/ 
A. Yes, sir. · . 
X7. Well now, in patrolling that did you just keep to the 
might be found? · 
A. ·well, I got off the road occasionally. If I heard any 
shooting or any cause to leave the road I would leave the 
road occasionally. -
page 257 ~ XS. When you would go in thef e how would you 
travel? I 
A. I'd go on foot and by car in the rot. If I left the 
road, of course I went on foot. · 
X9. There is no way of patrolling that ountain looking 
after your game, seeing if. there was any l' oaching or any-
thing .that way, as you just go the path of east resistance-
that is, you don't get out into the woods'? . 
A. It is customary to drive your car to the high point's . 
and places of the best view of the country nd sit there for 
awhile and listen for shooting or what-not and then if you 
hear any you go to it. 
X10. Did you find any stills around ther -in the neighbor--
hood of where you found Hamilton's? 
..,A. No, sir. 
Xll. You weren't looking for stills? 
.A. No, sir. 
X12. You knew they were in there, did1 't you, that that 
was the very center of the moonshine, illicit making of liquor 
in there? 
A. That was the representation of the ountain in gen-
eral, that there was moonshine whiskey m e in there. 
X13. You say you went in th~re next day ith lVIr. Greear? 
A. Yes, sir .. 
page 258 ~ X14. And you made a search Who was with 
you there in making· that sear for bullets? 
- -=l 
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A. Mr. Greear and myself went there, and later on there 
was two other men that came there while we were there-
was Joe Osborne and Henry Mann, I believe his name was. 
Xl5. There1 had been a great many people in there before 
you g·ot in there 1 · 
A. Yes, sir. 
X16. ·Been possibly a hundred people going up and clown 
that hill there, hadn't there? 
A. Well, I don't know how many, but there was-
Xl 7. And made quite a path or a road walking from down 
where the body was said to have been back up to the road? 
A. There had been some travel up and down. 
X18. Rig·ht much since, and there was indications of it, 
wasn 't there 1 
A. There was a party had had a fire built up over to the 
rig-ht of where the man was laying. 
X19. That is to the right as you go down f 
A. As you go down, yes, sir. 
X20. Now you say that you saw some signs of 
page 259 ~ bullets. Now what kind of timber were those 
bullets inf 
A. Green and dead timber both. 
X21. Well now~ I mean was it in a large bush or tree, or 
just a twig 1 
A. On the twig·s, mostly. 
X22. Well now, a bullet will cut a twig off, won't it; 
A. Yes, sir. 
X23. ·where twigs are cut off that way, how could you tell, 
where a twig is cut off, which way the bullet came· from! 
A. You would hardly be able to tell on a small twig. 
X24. Well, you said that was the kind of places you saw, 
twigs, didn't you f 
A. I said also in timber. 
X25. You just saw three places f 
A. Three or four places. 
X26. How many of those were in the twigs and how many 
in the timber? 
A. There was one, this bullet here was taken ont of a log, 
that was a dead log. 
X27. Could you tell what direction that had come ir..! 
A.. Yes, sir. 
page 260 ~ X28. How could you tell that Y 
A. From where it entered the log. 
X29. Entered the log Y 
. 
1S5 
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A.. And that it was sighted from there tack up in the di-
rection of generally towards the Knob th e, and-
X30. How far was that from the roa. d where you found 
that logf 
A. ·why I would say about twenty-five or thirty feet. 
X31. Twenty-five or thirty feet-kind ff up on the flat 
there, the log was? I 
A. Yes, sir. J 
X32. Well, a man sl1ooting· there, he w'ts shooting pretty 
low, wasn't he, if he was trying to shoot at a man there, to 
go in that log right down- ~ 
A. Well, from the marks that was in the other timber 
that-
X33. I am asking you about that log, t ough; we will get 
to the otl1er timber in a minute. That Iola was lying on the 
ground? 
A. Yes., sir. . 
X:34. And a small log t 
A. Well,. it wasn't what you would call .~ small log. 
X35. And what part of the og did it enter! 
]Jage 261 } .A.. vVell, about the center of il 
X36. About the center of it? 
A. Yes, sir. 
X37. And I beli,we vou sav that is a .3 caliber bullet? 
A. That is my judgment. · 
X38. Now what kind of timber were those other shots inY· 
One wa.s in tlrn log and two somewhere else~ where were they? 
A. They were in the bushes and the bri;ish and the briers 
through there. I 
X39. Well now then, the bushes and t • e brush had just 
been clipp~d off? 
A. Well, an occasional nip out of the ide of the bodies 
of sma 11 bushes. 
X40. There wasn't very many occasion -you said '' occa-
sionally", but there was just two other shots there, other 
than the one in the log. 
A. I said three or four. 
X41. Did you see any shot there at a except that shot 
in the log and where it had just clipped t twigs T 
A. I'd like to make this poi t clear: there was 
pag·e 262 } evidence of I said three or f ur bullets-
X42. You said three. You idn 't put "four" 
there, Mr. 0 'Neil. 
A. I beg your pardon. 
X43. Well, we will find out there. said three. 
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A. These three or four bullets made sign on more than 
one twig or brier or small bush-in othe1; words, there was 
more sign than just three or four places that the bullets had 
tquched the timber, but it was in my judgment in taking a 
line of the bullet you could follow it and see where it tipped 
this one and that one and on down. 
X44. Well, you saw a great many, then, that was tipped¥ 
A. Yest sir. · 
X45. Why did you say before you saw three or four t 
A. I Raid three or four bullets. 
X46. Bullets Y 
A. Yes., sir. 
X47. I say, then, how, if those twigs were tipped and cut 
off, how could you tell, though, the direction in which that 
bullet was going? 
A. An occasional large enough sized piece of 
· page 263 } timber .or bush that it would go through or snih 
·the side of it always splinters on the outside. 
X48. Did you find anything at all of that kin'1 where it 
had gone through or snipped the side t 
A. Yes, sir. 
~49. Well, did you bring it out with you¥ 
A. No, sir. 
X50. If you were hunting evidence there along with the 
Commonwealth's attorney why didn't you procure that evi-
dence and bring it out with you¥. · 
· A. Well, I didn't think it was necessary; I wasn't told to. 
· I was just asked to look around there. 
X51. You say you didn't _see any shots on the upper side 
of the road; there is not much brush there, it is when you 
g·et up on the upper side of the road there along that point 
it is kindly cleared or flat there, no timber there t 
A. There is small brush and briers there.· 
X52. Well, none to amount to anything .. Isn't that flat 
there 7 That flat right there near where the dog was lying, 
that is not timbered at all, is it, Mr. O'Neil 1 
A. There is small brush and briers there. 
X53. How high is those brush and briers? 
page· 264 ~ A. Oh, about-oh, from three or four foot up 
to as high as your head. 
X54. Isn't mm,t of that cleared there, no brush, it is just 
an open place? 
A. Part of it is cleared, yes, sir. 
X55. And a hundred shots could fire through there with-
out ever hitting a bush, couldn't they t · 
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A. It is possible, yes, sir. J 
X56. ,veil now, you say that you saw qccasionally down 
there.a drop of blood on aleaf, just like the lood had dropped 
there? 
A. Yes, sir. . 
X57. Now if a man had been shot dead there and fallen 
down there, the blood would have been a ool or puddle of 
blood like there was where the dog went do n there, wouldn't 
there? ' 
A. I would think Ro. i 
X58. And you didn't find anything of tha kind there Y 
A. No, sir. 
X59. Nothing more than just a drop o asionally on the 
leaves? j 
A. That is rjght. 
X60. Now do you know, Mr. .'Neil, whether the 
page 265 ~ body of Hamilton was brought f ack up that way 
to get it out of there, the same way that you say 
there was some kind of an impression of something being 
dragged or moved along there 1 j · 
A. I do not. 
X61. You didn't assist? The body had een removed be-
fore you went in there? 
A. No, sir, I seen the body. I went in t e night before. 
X62. You went in and then you were in there next morn-
. ing then? 
A. Yes, sir. 
X63. In there twice T 
A. Yes, sir. I was in there three time . 
X64. What time did you get in there that night? 
A. Oh, I suppose it was ar-0und midnigl)t. 
X65. And what time did you and Mr. ' eear go. in T 
A. It was before noon the following da ; I don.'t remem-
ber what time we got there. 
X66. Then you didn't see the drops of lood then, Hamil-
ton's body had been carried out over that. same place when 
you saw those drops of blood-that is, you d dn 't see them that 
night? . · 
page 266 ~ A. No, sir. 
X67. You didn't see them u i1 next day? 
A. That is ri~·ht. . 
X68. And Mr. Hamilton's body had be n removed then? 
A. Yes, sir. 
X69. I belifwe you stated you weren't ere, dicln 't know 
iinything about how the body was taken ou Y 
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A. Didn't know, only I have been told, but didn't see it. 
X70. Then it was next day you made the observations down 
there and saw where some disturbance-Mr. 0 'Neil, you 
were asked something about a still that you helped move up 
there the next day, and that there was a kind of a-hardly a 
path leading to it but there was enough impression where 
people had traveled that you could 'follow iU 
A. Yes, sir. 
X71. How far was that from where that shooting was 
said-how far from where that shooting took place did that 
break or path that you followed to the still leave the road 
going to the KnoM 
A. From the Jog, the big log that the road came around, 
I judg·e it was forty or fifty foot toward the Knob 
page 267 }- where the path led off up to the still. 
X72. That would have been kinda in a northern 
direction, would it 1 
A. The path led in a general northem direction from the 
road, yes, sir. 
X73. And you say that path was about forty feet from that 
log that you first described where a party could be seen when 
he come into view there from the shooting! 
A. That is right, a bout forty or fifty feet. 
X7 4. And turned to the left, then, the path did? 
A. Going· toward the Knob, yes, sir. 
X75. How far was it from where the path turned off go-
ing to the stil1, to the still? 
A. It was about hvo hundred yards, approximately. 
X76. Is tl1at timbered in there1 
A. Yes, sir. 
X77. A spring or water stream there? 
A. A smaJl stream, yes, sir. 
X78. That water I believe didn't come to that road there; 
the road is cut out, that water didn't run to the road? 
A. You mean the road, the wagon road or the pa th? 
X79. The wagon road. 
page 268 ~ A. I don't recall whethe1~ it came-whether it 
sank before-
X80. It was just a mere rivulet, wasn 1t itf 
A. A small stream of water, yes, sir. 
X81. Enough to supply water to run a stillf 
A. Yes, sir. 
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RE-DIRECT EXMHNATI 
Bv l\Ir. GrP.ear: 
.,Ql. Mr. O'Neil, I believe you said it was about ninety 
feet from that log· down to where Pete jamilton had been 
sitting where the dog was lying from the big log that you 
turned? 
A. That is right, thirty steps. . 
Q2. And it was forty or fifty feet, yollj said, from there 
on out to this path? / 
A. Going back toward tl1e Knob, yes, ;ir. 
Q3. Would make it around a hundred a thirty or a hun-
dred and forty feet from where the dog w s and where Pete 
Hamilton was back to where this path lefi the roadf 
A. Yes, sir. 
Q4. And that was also out of sight of them, 
pag·e 269 r was it noU 
A. Yes, sir. 
Q5. Where the path turned off. Now ,s to those marks 
on the timber, about what height were ~se marks on the 
timber, ]\fr. 0 'N eiU I 
A. Well, they were different heights. Some of them was 
up around a man's shoulders, clown to in ightecn inches of 
the ~;round. 
Q6. Eighteen inches of the ground up to s high as a man's 
shoulders! 
A. Ye.s, sir. 
·witness stod aside. 
HENR.Y MANN, 
the next witness called by and on behalf oft e Commonwealth, 
being first duly sworn, testified as follows : 
DIRECT EXAMINATIO . 
By Mr. Greear: 
Ql. Is your name Henry Mann? 
A. Yes, sir. 
Q2. Where do you, live, l\fr Mann? 
page 270 } A. Fort Blackmore. 
Q3. What is your occupatio ? 
A. Road foreman. 
Q4. Road foreman. Did you ~now Pet Hamilton in his 
lifetime? 
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A. Yes, sir. 
Q5. Do you know John Sturgill Y 
A. Yes, sir. 
Q6. Does he live near you there in tbe neighborhood t 
A. ·Yes, sir. 
Q7. Do you know Wilmer Whited and Jeff Flanary! 
.A. Yes, sir, I do. 
QB. Do you know Ezra Quillen, the sheriff of Scott Oountyf 
A. Yes,. sir. 
Q9. Did you come up in the High Knob country near where 
Pete Hamilton was killed the day after it happened 1 
A. Yes, sir, I did. 
·QlO. How did you happen to come up theret _ 
A. Well. me and Mr. Osborn had a gun and dog, kindly 
going a-hunting, and we g·ot up there and decided to go down 
where the crime was committed, or where they said it was. 
Qll. Who was there when you came there t 
page 271 ~ A. Dave O'Neil and Roy Walters and yourself. 
Ql2. Did you make any search of the · timber 
· there as to ht11let marks on it at that time! 
A. Yes, sir. 
Q13. Wha.t did you find t 
A. Well, we found some bushes marked by bullets and 
briers. 
Q14. On which side of the road were those! 
A. On the left. 
Q15. The lower or upper side f . 
.A.. Lower side. 
Q16. About how many did you find f 
·A. Well, yon could trace· about I g11ess a half a dozen 
through the bushes. You could tell one bullet had gone qown 
through there and then just marks of briers and bushes ; I 
have an idea twelve or :fifteen. 
Q17. Twelve or fifteen marks, and yon think that was about 
a half a dozen different bullets f 
A. Well, you could trace about a half a dozen where they 
marked from one to another. 
Q18. What kind of timber were those marks on! 
page 272 ~ A. "\·~.,r ell, thev was on small bushes and briers .. 
Q19: Were some of those marks larg·e or not? 
A. Well, they looked to be pretty good size bullets. 
Q20. I mean did they make a long mark on any of the 
bushes that you could tell about! 
.A.· Yes~ sir .. 
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I Q21. Could you tell from those marks Of the bushes, or 
part of them, which way the bullets were goirg ¥ -
A. Yes, sir, you could tell. 
Q22. How could you tell thaU · 
A. The way they hit and the way they cu~ them. • -
Q23. The way it pulls the fiber of the· wood f 
A. 'Y"es, sir. I 
Q24. Or the twig. Which way were those! bullets going? 
A. They was going to the left of the road, ~ff down through 
the brush. r Q25. From the road down towards the w ods, is that the 
'direction 1 
A. Through the woods. 1• Q26. Did you find a bullet thP.re 1 
A. Yes, sir. 
Q27. I believe you sighted on a bush and said 
page 273 ~ the bullet ought to be in a log, i that the way it 
was foundf 
A. ~es, sir. 
By Mr. Vicars: I object. 
By ].\fr. Greear: I asked him if he sight!d in a bush and_ 
said the bullet should be in a log. · 
By Mr. Vicars: I object to that and mov to exclude it. . 
By Mr. Greear: I will just chang·e the !uestion. 
By the Court: I sustain that objection. If you are going 
to ask him anything, ask him just what he d" . 
Q28. How was that bullet found? .Just Jhat was done at 
the time? I 
A. I seen where a bullet had marked a push or two and 
I kindly sighted down the hill and it looked ·ke by the way it 
was marked in the bushes that it was in a lo and I mentioned 
that it ought to be down there in a log and went down there 
and it was in a log. 
Q29. Was that bullet removed from the 1 at that time? 
A. Yes, sir. 
page 27 4 ~ Q30. What direction had that ullet been travel-
ing? 
A. It had traveled on the lower side of t road. 
Q31. Was there any brush or briers or bu hes on the upper 
side of the road at that point 1 
A. Yes, sir. 
Q32. Did you examine those also Y 
A. Yes, sir; I did. 
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Q33. Did you examine them closely T 
A. Yes, sir. 
Q34. Did. you find any signs of any bullets or shot on the 
upper side of the road 1 
A. No, sir, I did not. 
Q35. Did you see Hamilton's dog there f 
A. I seen somebody's dog· there. 
Q36. What kind of a dog was tha.t, Mr. Mann? 
A. Well, it looked to be a feist, what I have heard called 
a woolly feist. · 
Q37. Woolly feisU 
A. Yes, sir. 
Q38. Where was it! 
A. It was laying in the road. 
page 275 ~ Q39. How far was the dog away from the log 
on which Pete Hamilton was supposed to have 
been sitting t 
A. The best I remember, about eighteen or twenty feet. 
Q40. And which direction from that log! 
A. Back up the road, towards the High Knob. 
Q41. Towards the High Knob? 
A. Yes, sir. 
Q42. How had the dog been killed? 
A. Looked like he had been shot. 
Q43. And where had the bullet entered and where had it 
gone out of the dog's body, if it did? 
A. The best I remember, he was shot in the top of the neck 
and it come out under-
Q44. Did you go over the hill to the place where there was 
some blood on the ground? 
A. Yes, sir, I did. 
Q45. Tell what you found over there, what signs on the 
ground, if any. 
A. Well, there was some blood down there where they said 
a man had been laid, and there was some sign of something 
being drug down the hill there. 
· page 276 ~ Q46. Was that stepped off as to what distance 
the dragging sig·n extended Y 
A. Yes, sir. 
Q47. How far was iU 
A. It was twenty steps. 
Q48. Was there any blood on the ground along that point 7 
A. Yes, sir, there was. 
Q49. Was there any blood on the ground above where the 
dragging sign started~ 
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A. No, sir, I don't think so. 
Q50. Did you examine it! 
A. We looked alonp; there to see-figure out kindly where 
the man fell-and the only blood we foun~l was from where 
11e was supposed to have fell down the hilU 
By Mr. Vicars: We object to where ~ figured the man 
fell. He ca.n state the facts. That is a 11onclusion1 and in-
competent. 
By the Court: I think that goes out. 
Q51. Could you see a sign in the leaves theref 
page 277 } A. Yes, sir. J 
Q52. Was this also in timoer over the hill 
wlrnre the biood was on the gTound 1 I 
A. Yes, su-. 
Q53. I ask you how that timber was as rompared with the 
brush and briers and timber that you h~ve described nea.r 
the road, whether it was of the same thi,rness or not. 
A. \Vell, I guess there wasn't much d' erence. 
Q54. About what height were those bti let ma.rks on the 
trees that you saw, ·and the bushes, height from the ground¥ 
A. Well, they would range from a f elleril "s knee to the top 
of hh; head. 
OROSS EXAMINATIO . 
By ,Judge Parker: 
Xl. About what time of tl1e morning di you get up there, , 
Mr. l\1Iann ! 
A. I don't know, it was up sometime i the middle of the 
duy, I ~:uess. 
X2. And when you got there Mr. O'Ne' and Mr. Walters 
were there on t11e ground making some i vestiga.tion? 
A. Yes,. sir. 
X3. You don't know how ma y people had been 
page 278 ~ up and down that steep J)lace b fore you got there, 
of course! 
A. No, sir, I don't. 
X4. Did you go up there for the purpos of looking around 
the scene of the s11ooting· or were you-
A. No, sir, I just-we happened to go own there and we 
didn't know anyone was down there. 
X5. Now thei·e is a little flat out there between the road 
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and the break of the hill, isn't there, about thirty or forty 
feet square, say! 
A. I expect it is about made off a little, not just flat. 
X6. No bushes or briers or timber of any sorfon that little-
flat, is there I 
A. Yes, sir. 
X7. Did you notice any bullet marks up there on the fiaU 
A. Well, the bullet marks started from the left side of 
the road, and it wasn't very steep out for some little dis-
tance. 
X8. It is very steep, isn't it 1 
A. No, not close to the road it is not.. , 
· X9. Yes, but leading from the road, when you 
page 279 }- get to the break it breaks suddenly .off, very steep 
down to where Mr. Hamilton's body was found Jl 
A. Well, it is some little distance from the road over to 
where it breaks off. 
XlO. Where you found the dog, did you make any examina-
tion under the dog there for a bullet hole f If so, what did 
you findf 
A. We didn't find any bu1Iet under the dog. 
Xll. Did yon find a little hole in the ground that looked 
like a bullet had g·one in-that is what it looked like to you! 
A. Yes, sir . 
. X12. A.nd it showed pretty conclusively to your mind. that 
the dog had moved, if any, a very few inches from the place 
it had been shotY 
A. It. didn't look like it had moved very much. 
X13. In other word.s, the I1ole hi the ground there corre-
sponded with the mark on the dog, about f 
A. Well, I couldn't say about that. 
X14. Well, that was your conclusion wasn't iU 
A. Well, I kindly thought there was a. bullet in the ground. 
Xl5. Now, Mr. Mann, that was rig·ht there 
page 280 .} about the road, wasn't it¥ 
A. It was in the road. 
X16. In the road 1 
A. Yes, sir. 
Xl 7. About the center of the road? 
A. Well, it wasn't far from it. The road is narrow any 
way. 
X18. The road is not over five or six· feet wide, is it? 
A. It is wide enough for a wagon or car. 
X19. And that was within about eighteen or twenty f ect 
of that log, was it t 
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A. I have an idea it was about that far t wherc-
X20. Did you make a pretty thorough in estigation there, 
Mr. Mann, for bullet marks ? 
A. Yes, sir, I did. 
X21. And your conclusion was that ther was no evidence 
of over six shots having been fired down that hill, is that 
right? 
A. Well, I couldn't say that.. 
X22. Well, that is virtually what you have 
page 281 ~ said, isn't iU 
A. No, sir. I said I could trace about that 
many, but there was some more bushes ma ·ked by bullets. 
X23. That is what I understood you to sf1 y, that is all you 
could trac~that is correct, isn't itf And at was what you 
were doing, tracing these bullets. 
A. Well a bullet might hit one bush and it might not hit 
another one and get away from you. / • 
X24. There is no doubt about that. But rll of the different 
bullets that you could find from your inve ·tigation or trace 
was six di:ff erent ones ? 
A. Well, that many you could tracP- thrm the way they 
went. 
X25. About a half dozen, that is about ight, isn't. iU 
A. But I could see where more than that ?Jad hit. 
X26. Well, Mr. Mann, didn't you state t9 Mr. Greear tl1at 
you could trace about six bullets going· doWjll there? 
A. Well." wlu1t I had referPnce to, yon Qould tell that the 
same bullet was hitting more than one bush. 
· X27. I understand that; we all undersfund that. But I 
am speaking about from your I investigation, as-
page 282 ~ suming that one bullet could hjt as many as six 
or eight different twigs or bus · es-
A. That is right. 
X28 .. (Contiuuinµ;:}-that there were nly six different 
bullets that were fired down that hill,-
A. Well, I could see where-
X29. That you could trace. 
A. I could see where bullets had marked briar or a bush, 
and you couldn't see where it went-
X30. I understood that, and the course of the different 
bullets vou could trace were about six-tha is what you Raid, 
wasn't it? 
A. Well, I had reference to ones you c uld trace on out 
wh<1rn it hit more than one object, but ther was more bullets 
166 Supreme Court.of Appeals of Virginia. 
Henry JJ1 ann. 
hit briars there that you couldn't trace, and b~shes; one es-
pecially was-
X31. We are not concerned with those you didn't trace or 
couldn't trace. 
A. There was one especially up high that cut under a limb 
about half-way in the limb and fell-'--you couldn't tell where 
that had hit but one time. 
X.32. You found one in this logf 
page 283 ~ A. Yes, sir. 
X33. Of course that_ log was there on the 
ground, and that bullet was not over twelve or eighteen inches 
from the ground, was it, the ground level 1 
A. Well, this loµ; was laying up on another log. 
X34. On another log! 
A. Yes, sir. 
X35. All ,right. Yv ell, about how far was the bullet hole, 
the entrance there, from the ground level-how high above Y 
A. It would hit a man along about there. (Indicating.) 
· X36. About knee-high! 
A. I believe it would have hit a man above the knee. 
X37. Between the knee and the thigh, we will say. And 
that was a .38, was it? 
A. Well, it looked to be. 
X38. You saw it taken out of there, didn't you! 
A. Yes, sir. 
X39. And examined it T 
A. Yes, sir. 
X40. Could you tell anything then about 
page 284 -~ whether it had been recently fired or not? 
· A. ·well, it looked like it had been fresh ~hot 
in there. 
X41. Couldn't tell about how many days, could you Y 
A. No, sir. It looked to be about the same as the other 
bullet marks there. 
X42. Same as the other bullet marks? 
. A. Yes, sir. · 
X43. You mean by that that you could tell by cutting off 
bushes that caliber of bullet did it? · 
A. I conld tell hv the bullet. when I cut it out. 
X44. But you didn't find but one bullet there f 
A. That is rigl1t. 1 
X45. And in tracing· the course of this bullet were any of· 
the bushes or twigs in its way! 
A. Yes, sir, that is ~how we found it. 
X:46. And that was one of the six that you did trace f 
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A. Yes. 
X47. Now from your investigation in t acing it, were all 
of those bullets going about from the roa down the hill to-
wards the west 7 
A. Yes, sir, they was. 
page 285 ~ RE-DIRE.CT EXAMINATI, N,. 
By M;r. Greear~ . 
Ql. Mr. Mann, you are not attempting I o say that every 
bullet that was fired there hit a bush f · 
A. No, sir. No, sir. 
Witness stood aside. 
(Note: At this point there was a reces of one hour for 
. lunch.) 
.AFTERNOON SESSIO j· 
CLOYD LANEY, 
being· recalled, testified further a follows : 
DIRECT EXAMINATIO ., . 
By Mr. Greear: 
Ql. Cloyd, did yon assist in · removing the body .of Pete 
Hamilton from the place where he was l ·ng in .the woods 
clown to his home! b · 
A. Yes, sir. . . 
Q2. About what time was that done? at time was it 
when it was done? 
A. Did we move him, you mean T 
Q3. Yes. . 
page 286 ~ A. Oh, it was twelve or one o'clock, I guess. 
Q4. Day or night? \ · 
A. Night. 
Q5. How was the weather that night, as to being warm or 
cold? 
A. It was pretty cold. 
Q6. How did you move Hamilton? 
A. We cut two poles and took a quilt an made a streteher 
and carried him out on it. -
Q7. Made a stretcher out of quilts f 
A. Yes. 
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Q8. Was his body stiff at that time or not t 
A. Yes, sir. 
Q9. Was he bleeding any at that time? 
A. No, sir. 
QlO. Now which way did you come in carrying him out from 
under the hill where his body was¥ 
A. Well, we come up nearly the same way we went down, 
in to the left of where we went down. 
Qll. To the left of the way he went down t 
A. Yes, sir~ 
Q12. There was a fire out there to the left some 
page 287 ~ distance. How did you come with reference to 
where that fire wast · 
A. We come rig·ht up what I might say by the fire, maybe a 
little to the left. 
Q13. Below the fire and around t 
A. Yes, sir. 
CROSS EXAMINATION. 
By Judge Bond : 
Xl. You say that yon didn't bring him right np the way 
he went down f 
A. Not exactly, no. 
X2. Now how do you know· J1ow he went down r You say 
you didn't see him as he went down. 
A. I could see the way he was drug down there, thougI1, 
easy. 
X3. You don't know how he went down there. 
A. I just saw the way he was drug there, is all. 
X4. You don't know anything about him being drug there, 
you were going tl1e other way. 
A. And there was blood down there, is all I know. 
X5. And there was a drop of blood or two. 
A. Where he fell t11ere was a lot of blood. 
page 288 ~ X6. When did you see the blood? 
A. Next day. 
X7. What time l 
A. I don't know. Me and Dave O'Neil and Fred Greear 
was all togetlier. 
X8. You just saw what Dave O'Neil didf 
A. Yes, sir, I guess I did. 
X9. Weren't you out that night taking that still away from 
iliere? · 
A. No, sir. 
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XlO. W'ho helped you take that body out Qf thereT 
A. Levi Peaks. 
Xll. Levi is not here now 1 
A: No, and will not be here. 
X12. Where is he¥ 
A. I_ don :t . know. Ee is dead. · · I 
X13. Levi 1s . . . . . , . ! • , 
A. Yes, sir. _. . - · · ~ l , · • · · • I 
Xl 4: Is that the old man that died in Richmond Y 
A. ~o, it is his son .. · · .. 
Witness stood aside. 
page 289 ~ ROY WALTERS, 
being recalled, testified furthe as follows: 
DREOT EXAMINATIO 1·· 
By Mr. Greear: . 
Ql .. I believe you testified awhile ago, :Mr~ Walters, that 
you . w.~nt _af~e_r- so~e assi~tance a.~~ left Ben Tester down 
there at the ·scene,·1s that correct¥ · --: ~ I " - . . . 
· A, Yes, sh:. · ·· ·. ~ I · ·. 
Q2. How long was it before you return ell. to this place of , 
the accident or the killing 1 . t 
A. I wouldn't know.· I ~ouldn't state t at. 
Q3. "\Vas it before- dark or after dark T · 
A. lt was right at dark. 
Q4. Rfg11t at aarkT ' . . 
A. Yes, s.ir. j 
:-Q5 .. Then what did you do f 
A. Well, we built up a fire and stayed t ere then, the rest 
,. of the night. 
· Q6. Stayed the rest of the night? 
· A .. Yes, .sir. 
: Q7. Did several people come in there th t night? 
A. Yes, there was several pe ple come in there. 
page 290 ~ Q8. Where did you build the- re with reference 
to where Pete Hamilton's bod wast 
A. "\Vell, it must have been up about-I on 't know, ten .or 
· ·fifteen step~ above where his body was la ·ng. 
Q9. Ar~d to which side of him T 
· A. ·well no,,~,.·as -you go in, go down th re, it would have 
· been on the· right of him. 
(, . QlO: 1\nd: as ~<r~-co~~ .. ~u~, •on ~he left, r courseT 
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A. Yes, sir. 
Qll. Were you there at the time that his body was re-
moved! 
A. Yes, sir. 
Q12. Did you take any part in removing it? 
A. No, sir. - . 
Q13. Did you see them come by with it? 
A. Yes, sir. · · 
Q14. Where were you at that time? 
A. I was at the fire. 
Q15. Which way did they go in carrying the body out Y 
A. They went over on over further to the right from where 
,, the fire was, and up. 
Q16. That is to the right heading down the 
page 291 ~ hill¥ . 
. A. Yes, it would be the left as you come back 
up. 
Q17. Now during the time that you were there that night, 
before they removed the body and after they removed the 
body, I will ask you whether or not anybody was permitted 
to walk up and down the road coming straight down to where 
the body lay. 
A. No, we asked them to stay off of that. 
Q18. I believe yon say you were there all night? 
A. Yes, sir. . - , 
CROSS EXAMINATION. 
By Mr. Vicars: . 
Xl. Why did you ask them to stay off of that road? 
A. I wanted the authorities to see where this man was drug 
at. . 
X2. You didn't know anything about dragging then. 
A. We didn't? I'd like to know why. 
X3. You were keeping people off of the way that he ran 
down the hill at the time he was killed Y 
. A. Where he was drug down this place here. 
X4. You are talking about where he was drug now. You 
don't know anything a bout that, you weren't there. 
A. I said where they said he was drug. 
page 292 ~ X5. Where somebody said? 
A. Yes, kept them off of that. 
X6. You were there then trying to fix up something, were 
youf -
A. I don't know about that. 
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X7. You don't know about thatf 
A. No. 
X8. And out where you had your fire ming up straight 
to the road th.ere, there was a good deal heJvier bru. sh, wasn't 
there? 
A. No. . 
X9. You say you built a ·fire out a fe steps further on 
the right; wasn't the brush heavier out here, and isn·'t · it 
]jghter up this wayY 
A. Well, it might have been. 
XlO. Yes, "mig·ht have been". Now en, you took him 
out and helped carry him up through the v ry thickest, rough-
est place? 
A. I didn't help carry him out at all 
Xll. Did you direct that done 7 
A. No, sir. 
X12. What was the obje.et in taking him 
page 293 } through the more difficult way to get back to the 
road? 
A. I don't know about that part of it. I idn't have nothing 
t.o rlo .with taking· him out of there. 
X13. Why a great many people had 
the hill that night, hadn't they? 
A. Not down that way they hadn't. 
X14. How could you direct people up . the road which 
way to come when you were down under he hill by the fire 
and they couldn't see you? l 
A. Just about half-way between where he was at and up 
at the top where they said he first fell. 
X15. You couldn't even see there, a ma , you couldn't $ee 
him coming down until he got to the break! 
A. They would come to the fire. 1 • 
X16. Oh, coming· to the fire. ·From w at direction were 
they coming to the fire 7 
A. From the · road. 
Xl 7. Well, the road passes all the way round. 
A. Oh, not clear around. 
X18. If you were going to the ·fire you would start where 
you first ~ee the light, if you don't kno anything but the 
light to go by, wouldn't you -
page 294} A. They lmowed the road, these people that 
come in there knowed the roa in there. 
X19. The people that come in there alre dy knew, then, did 
they? 
.A. They knew the roads. 
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X20. But when he ran from the road down through the1"e 
he dicln 't run on ·any road. 
A. Wasn't no -road down there to run. 
X21. No road down. that way t 
A. No, sir. . .. 
X22. Sirt 
A. No, there wasn't no road down that way. 
X23. Then people that came in there didn't come any roa~ 
they left the path or road that goes down the mountain and 
tur11:ed in towards the light, didn't they f 
A. They come down to the fire. That is all I know. I don't 
know how they come down there. 
X24. You don't know how they came to the fire, do you ·t 
A. They come to the fire; I seen them after they got 
there. 
X25. Yon saw them after they got to the 
pag·e 295 ~ fire f 
A. Yes. 
X26. And that is all yon saw; you don't know how they 
got to the fire 1 · · 
A. They come down the· hill. . 
X27. Well, of course the. fire was do~ below the road. 
A. Sure. · 
X28. Well :now, those that c~me up the. road, did they turn 
off at the saine place as those that went down the road? 
A. I don't know which way they would_ come, whether they 
was coming up the road or down the road. They come there 
and come to the fire. . . ·. 
X29. And you were sitting there and didn't know anything 
about it. ' . 
A .. Didn't know anjr"thing about. what? · . 
X30. WI1ich wav thev came. , 
A. I dicln 't pay· no attention to which way they come. ·I 
know they come_ ~own· the hill, all of them ; there wasn't 11:one 
come np the hill. · · 
X31. Everybody that got down there where the body was 
. had to come down the hill, didn't they f . 
A. They sure did. . . . . 
page 296 ~ X32. And a mighty steep one, and· you don't 
know how· they got there··except there was a 1mn-
dred pe_ople or more. come down the hill. 
A. I don't think there was·that. many. 
X33. Well, how many 7 
A. I will say there was twenty. 
X34. How many t il 




X35. At least twenty came down the hil : that night. And 
you say you built the fire how far from th body Y 
. A. It was about ten steps, I guess, some her-0 along there. 
X36. Why did you want to get off ten step$ away from ·· 
the body¥ That is thirty feet. 
A. Well, I don't know. We just built a e there-the best 
place to build a fire, and we built it. 
X37. Best place? 
A. Y es-w.asn 't no good place to build fire, but we built 
one. 
X38. I didn't understand. 
A. I say there wasn't no good places. 
X39. Wasn't no good ones? 
page 297 ~ .A.. No. 
X40. WhyY 
A. Too steep. 
X41. Too steep to build a fire? 
A. This was the only place we could find hat we could build 
a fire that w:as any good. 
X42. And what kind of place was it? 
A. Where we built the fire? 
X43. Yes. 
A. We built it in a log where it fell. 
X44. Right against a log Y 
A. Yes. · 
X45. Why his head was lying on a log. 
A. Oh, not this log·. 
X46. Well, but the log was a great lonl log his head was 
laid up on? 
A. No, this was another log. That wen with the hill this 
way and this one went across this way. Indicating.) 
X47. So you don't know anything about that, how they got 
thereT 
A. Why was I going to ask everybo·dy hat come up there 
- which way they come in ther ? 
page 298 ~ X48. And you couldn't see, either, until, they 
g·ot there? 
A. Not until they come down there. W could hear them, 
and some of them had carbide lamps. ou could see them 
that had lights on. 
X49. Which! 
A. You could see them that had lights o , but you couldn't 
Jell wbo they were trnt.il they come down ~o the fire. 
I 
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X50. vVell, you couldn't tell where they come from either, 
could youa/ 
A. No. 
X5i. You certainly didn't pick the very roughest place 
possible to get out of there with the body, did you ·t 
A. I don't know what they done about that. I never helped 
carry the body on t. 
X52. You don't know how they carried the body out? 
A. I never helped carry the body out. 
X53. Do you know how it came out? Did •it corne out 
through the very roughest place possible? 
A. I don't know about that. I never went through there. 
X54. On the right-hand side it is roug·her than 
page 299 ~ it is on the left-hand side as you go down there? 
A. I never went up through there. 
X55. You never wont up through there Y 
A. No, sir. 
X56. Why you went down right the way-
.A. No, I never went down the way they brought him up. 
X57. Which? .. 
A. I never went down the way they brought him up. 
X58. You didn't? 
A. No, sir. 
X59. Well,· how did you go down f 
A. vVe went straight down the hill, over and down, and 
they brought the body up kindly around the hill. 
X60. You tried to go down the way that you were informed 
Pete went down, didn't you 1 
A. No, sir; no, sir. 
X61. Didn't try to go that way? 
A. No, went over to the right of it just-
X62. You went to the right of where Pete went down, or 
where you were informed, rather 1 
A. Y es1 but it might be as far as from here to page 300 ~ them railmgs there to where he was supposed to 
have went down. 
X6,3. How long had you and Pete been associated together 
in your whiskey transactions f 
A. Well, I never kn owed very much about Pete myself; I 
just knowed him about a month. 
X64. You had· been buying liquor about a month f 
By Mr. Greear: He said he had known him about a month. 
By the Witness : I didn't know Hamilton until after--
1. 
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just awhile, maybe a month or a month an1 a half before this 
happened. 
~65. Well., didn't you know him befor]e he was sent to 
prison? 
A. No, sir. I had heard of him plenty of times. 
By the Court: All of that was gone over~hen he was cross 
examined before, wasn't iU You went i to all that. 
By Mr. Vicars: No, not when ne first · ecame acquainted 
with him. 
page 301 ~ By Mr. Greear: Well, I obj ct. 
By the Court: He was ask d those questions 
about whether he was in business with hi . 
By .Mr. Vicars : Stand aside. 
RE-DIRECT EXAMINATION. 
By Mr. Greear: t Ql. One question, Mr. Walters : I belie e you say you do 
know that nobody went up and down wher the sign there of 
the dragging was; you saw to that that nig,t. , 
A. Yes, sir. 
Q2. Now as to the roughest place of the:rouncl, was there 
any place the1·e any rougher than any ot 1er, or was it all 
about the same t 
A. Well now, just where I come down t ere and back up, 
the same-about very near the same way; don't know noth-
ing· about the other part of the ground, because I wasn't over 
a I 
Q3.· I believe you said instead of going straight 
JJage 302 ~ up the hill with the body they lc"ndvy come around 
the side? 
A. Yes, they come below where the fire as. 
Q4. Is that customary-if you have g t a steep hill to 
get up you have got to take a round o it, you. don't go 
straight up with it? ' 
A. These fellows }mowed the hills, I i agine, that went 
around there; I don't know. · 
Q5. Isn't that just the way you travel a y wayT 
A. Yes, sir. 
·witness stood aside. 
By Mr. Greear: The Commonwealth r sts. 
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Whereupon, the following evidence was introduced on be-
half of the defendant: 
J. W. STURGILL, 
the first witness called, being first duly sworn, testified as 
follows: · 
DIRECT EXAMINATION .. 
By Judge Bond: 
Ql. I believe your name is J. "\V. SturgilH 
A. Yes, sir~ 
page 303 ~ Q2. Wbat is your age, :M:r. Sturgill? 
A. I reckon I am about sixty-three years old, 
if I have got my age right. 
Q3. Where do you live? 
· A. I live at Fort Blackmore, Virginia. 
' Q4. What is your occupation? 
A. Well, I am a deputy sheriff, for one thing, and then I 
farm some. 
Q5. Have you interest in a coal mine t 
A. Yes. 
Q6. How long have you lived at Fort Blackmore f 
A. Why, if I remember right, it is thirteen years ago tbis 
coming March.. - ', 
Q7. And where did yon live prior to that timef 
A. Well, I come from Yancy County, North CaroHna, to 
that country down there; I was raised in Grayson County, 
Virginia. · 
QB. And how long had you lived in .North Carolina? 
A. About twelve years, as well as I remember. 
Q9. I believe you say you came to Scott County about thir-
teen years agoY 
· A. Yes. 
page 304 ~ QlO. And yon are a deputy sheriff now. For 
whom are you deputy sherifff 
A. Sheriff Quillen, J. E. Quillen. 
Qll. J. E. Quillen, commonly cailed Ezra Quillen f 
A. Yes, sir. 
Q12. How long have you been deputy sheriff? 
A. Well, about all of his term, I reckon. · 
Q13. What magisterial district do you live in? 
.A. DeKalb. 
Q14. And where is that with reference to tl1e High Knob? 
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A. "\Vell, it would lay south, kinda south If the Hig·h Knob. 
It is down on Stoney Creek, next to Cline River. 
Q15. That reg·ion · there in which this tr uble was said to 
have occurred, is that in DeKalb magister al district t 
A. Well, we thought it was at the time, ut- _ 
Q16. I mean is that immediate region of country there the 
Scott side? 
A. Yes, sir. 0 
Ql 7. State if you had heard complaint. ·about illicit dis-
tilling in that country, and, if so, how fr quently have you 
had complaints made to you 1 
page 305 ~ A. Well, I had had numerou reports and com-
plaints that they was making liquor up there, 
and one fellow just a few days before we w nt up there asked 
me-the way he said it, if I remember rigl was, ''I do wish 
you would go up there and do somethingl· abo·ut that whis-
key-'' 
By Mr. Greear: I object to what som ody said to him; 
and move to exclude it. 
By Mr. Vicars: What somebody said is competent in th:s 
case, Your Honor. 
A. (Continuing:) Ire said his son was going up there-
Bv Mr. Greear: Wait a minute. Bv the Court: Just a minute. 
B·y Mr. Vicars: That is not hearsay. Information upon 
which he acted is substantive evidence. T at is why he was 
going in there. He had been tequested to go in 
page 306 ~ as an officer to search out a v~olator of the law. 
"'What was said to him is substa tive evidence, not 
hearsay evidence. 
By the Court: "'\Vell, I don't know just what was said to 
him, but he has alteady stated that he ha information that 
these stills were up there. 
By Mr. Vicars: And a special request o go up and make 
an investigation. 
By l\fr. Greear: When it comes down to a specific ~on-
verRat.ion hA had with Rome man about s me territory and 
country, tl1at coulcln 't be anything but h arsay. 
By the Court: I think that part oug t to be excluded, 
but he ma:v state what information he had , o go up there. 
By J uclgc Bond: We want to make 1lhe proper avowal 
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there, except and make the proper avowal as to what the 
witness would state. 
page 307 ~ By the Court: W' ell, maybe we can tell mo1·e 
about whether it is admissible after the avowal -
is made. 
(Whereupon, the following proceedings took place in cham-
bers, out of the presence of the jury:) 
By Judge Bond: Mr. Sturgill, you started to say what 
some party had made complaint to you, what he had said 
to you about the illicit distillery in there, to which the at-
torney for the Commonwealth objected and the Court sus-
tained the objection as to what this party said to you. We 
want to a~k you to state to the Court, in the absence of the 
jury, what this party said to you. 
By the Witness: Well, the way he worded it, as well as I 
remember it, he reported to me a time or two, and I met him 
on this particular day and he said, "I do wish," he said, "you 
would g·o nn therP. and do ~omething with that still'', said, 
'' my boy is going up there and laying around 
page 308 ~ drinking with them", and said, "I am afraid he 
will get into some trouble". "Well,'' I said, "I 
will get some of the boys to go with me and we will see about 
it", and I got Flanarv and we went up there. 
By J udg·e Bond: About how many days was this before 
you went up in there? 
By the Witness: If I remember, it was about two days 
before we went the last time. He reported it a time or two 
before that, and different other ones. This was 1\fr. Floyd 
Green that told me this. 
By Judg·e Bond: Is he a substantial citizen over there? 
Bv the "\Vitness: Yes, sir, as far as I know he is. I don't 
knm'v anything different. 
By Judge Bond: Floyd Green I believe is, a merchant up 
theref 
By the Witness: No, he runs a little sawmill 
page 309 ~ and a kind of a grist mill up there at the foot of 
·the mountain. 
lh the Cmwt: Was that all he said to you, that he did 
":i~h vrn wonld go nn thP.re and do somethin~· with that stilH 
-r,,. +hr, 1\Ti~TlP.C'~·: "rlurf1 is abo11t all he ~mid about that. 
He said his boy was going up there and g-etting drunk, laying 
a.round, and he was afraid he would ~et into some trouhle, 
~11"'d he told me where to find these stills. "Now," he says, 
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'' there is one of them this side of the amp Rock on the 
south side,'' and he says, '' there is one I hink further over 
there, but I don't know just where that f e is at, but", he 
said, '' it i~ in there I don't think so far fr m where you and 
· Flanary got one once before'', and he sa.i , '' I believe there 
is one lower down.'' We went up there, a right at the back 
of Hop Laney's place we saw-
By the Court: All we wanted to know jwas just what in..: 
formation you acted on. ~ .: . 
page 310 ~ By the Witness : Well, that was the inf orma- _ 
tion I acted on., was the infor ation that he give 
me there, regarding to being making th~ whiskey .and his 
son laying around up there drinking, y1 know, and we 
agreed to go in. I told him we would ge the boys and go 
up there and see about it. 
By Mr. Greear: I think that is clearly ·nadmissible. 
By Judge Bond: I· believe that is a coitinuous act there, 
and what this man was acting on, that t at ·man two days 
before came there, that it was a continu us act there and 
t.hat was the reason he wen.tin there, coff cting it right up .. 
While the res gestae sometimes covers a v. ry wide territory, 
it has been held for a year or so that you c uld connect things 
up, and the Court calls it the res gestae. I believe that .is· 
ifmissible, sir. I think Mr. Vicars is corr~ct in his views of 
· By Mr. Greear: But there s nothing here to 
page 311 ~ connect the still of Pete Hamiton with this con-
versation in any particular, and it . certainly 
couldn't be admissible as having· any mate ial weight in this 
case. I 
Rv .Tncke Parker: I dou 't know, Mr. Gjreear. It looks to 
me like part of the information is admissi~le on this theory, 
sir, that it shows the good faith of these of cers, and the fact 
that they at that time thought that these tills as described 
in +he exact location-apparently one of th mis the Hamilton 
still-were located in :Scott County. Th information was 
given by a Scott County man, and he had a right to assume 
from that information there, from his info mation, that they 
were ~roing to act on t,hese stills in Scott Co nty. He followed 
it nn. Tt RP.Ams to me it shows the good fai of these officers. 
By Mr. Greear: I know, but we have a mitted there that 
they had information that they were stiling in that terri-
tory. I think that is as far a they are entitled 
page 312 ~ to goo. That is admitted. I 
By J ndge Parker: Yon meln to say that this -
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of·ficer here can't testify as to the precise location of the 
stills as detailed to him by another man t Certainly he can .. 
·By Mr. Greear: I don't, what the other man says to him, 
unless the man tells him to go down to Pete Hamilton's house. 
He doesn't mention Pete Hamilton's house. 
By J udg·e Parker: He doesn't mention Hamilton by name, 
but by description and location. 
By Mr. Greear : No, he says the first one was below the 
Camp Rock. That couldn't have been Hamilton's. And the 
next one over past the Camp Rock, I think, where you all got 
another one. That is entirely indefinite. 
By Mr. Sturgill: Well, if you will allow me, and just leave 
it out of this statement, I will show you just how· 
page 313 ~ we came up there. 
By J udg·e Bond: We are not taking in court 
now. 
By the · Witness : I was just going to explain. 
By Judge Bond: Yon can do that when we get before the_ 
jury. 
By the Court: I don't think that all of that evidence would 
be material, but I can't see that it would prejudice either 
side of the case, and I believe it would be better to let it go 
in. 
(Whereupon, the examination was resumed in the presence 
of the jury, as follows:) 
By Judge Bond: 
Q18. Now, Mr. Sturgill, you started to state, wl1en tlle 
Commonwealth's attorney objected to your statement, that 
I believe about two days before you made the trip to the 
mountain on which the difficulty occurred that a gentleman 
made a specific complaint to you. Just tell the Court and 
jnry what that man said to you. 
A. Well, be said be did wish I would go up there and get 
them stills. He said they was giving a good deal 
page 314 ~ of trouble around tllere and his son was going· up 
there and drinking whiskey and he was afraid 
he would get in trouble. And then I asked him tl1e quest.ion, 
I said, "Well, do you know where they are at?'' and he said, 
"I believe they are making some right over at the back of 
Hop Laney's place, and then", he says, "on the south side 
of the Camp Rock'', he said, '' down under the side of the 
mountain there", he says, "I am pretty sure there hi a still 
there". Well, then I says, "How about further over theref" 
Wilmer Whited v. Commonwealth o Virginia. 181 
J. W. Sturgill. 
and he says, '' I expect they are making some over there 
too", said, "I don't know so much about that". Well, we 
went on, started the morning we said, and we went up back 
of Hop Laney's place and we went over i the hollow there. 
and followed some sig·ns and found four b rrels of beer. 
Q19. You say ''We''; who was with you 
A. Jeff Flanary at that time. 
Q20. Was he a deputy sheriff also? 
A. Yes, sir. 
Q21. All right, go ahead. 
A. We found four barrels of beer at the first place, looked 
like was about ready to run. Well, there was no still at that 
place, just the beer. Vv e poured that out ind we went back 
to the road and got in a truck nd came back up 
page 315 ~ towards the top of the mounta·, about where we 
thought we would about strike f sig·n to the next 
one and we went down and searched arou d and struck the 
trail and went under the side of the mo ntain and found 
another still outfit. I think there was thr e barrels of beer 
and some kind of a barrel that looked lik~ might have been 
still slop-I don't know whether it would be called beer 01· 
what. And we got a big oil drum that th y had been using 
for a still-was in the furnace-and we gpt a worm and a 
half .bushel and a saw, I think, was the 1,· aterial we found 
ili~a . 
We poured that beer out and we could 't find nothing to 
cut the oil drum up-it was one of these bi0 steel drums-and 
we undertook to shoot a hole on two throri}:h it. So we just 
left it there and come ·on back out to the ro{d, and just before 
we g·ot to the road we heard somebody sho?t and we went on 
out and when we come out to where I had Ifft my truck, little 
pick-up truck, we run across Ezra Quille , Sheriff Quillen, 
and Wilmer Whited. 
Q22. Do you know what was their busi ess there f 
A. Well, they had come up there-we se that day to come 
ove1· here to Norton to settle up on some coal ,ve were dig-
ging on the Hagan estate, and they co e up there, Ezra 
said, to do that. Well, I had eft. the papers at 
page 316 ~ the house that we should have ad to have made 
this sr.ttlement, and so we didn t come on to Nor-
ton. 
Q23. ,v en, just go ahead, now, with you story, sir, please. 
A. vVeH, we decided then to come back ver in there next 
to where this Laney lives and see if we con d find that still in 
there. We went out by the Camp Rock and come on out down 
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to where the road forks toward the Hig·h Knob there and 
went back out onto a ridge beyond-I don't know what you 
call it, whether it is the Hamilton place or what. 
Q24. Now you mean going· in the direction of Norton you 
came to where the roads forked, one going to Norton and- the 
other to the left there f 
A. Yes, you turn nearly back, and went down on the other 
road., on the opposite side. 
Q25. What is called Little Mountain? 
A. Yes, sir. 
Q26. Go ahead. 
A. We got down to a place there and we left onr cars and 
took off down the mountain, in below where this Hamilton and 
Laney lived. We were searching there. Me and Mr. Whited 
went to an old plaee I knowed of where we had 
page 317 ~ torn out a still once before, and we saw there had 
been some work done there since we was there 
and we got to hunting around and founcl a still and a worm 
there, but it wasn't in use, was hid a little bit above where 
the still place was. Well, we brought that, come on out and 
got with the other boys then right above Hamilton's house, 
or Laney's or wlrnsever it is, and then we come on back up 
to the cars, on the ridge. And we was standing there talk-
ing, and directly somebody shot, and we heard bullets strike 
pretty close, and they shot several times, I don't know just 
how many times. I think I heard as many as four bullets 
strike right reasonably close to us, from the noise they made. 
You could hear them hit the timber. 
- "\V ell, whe~ we left there then we went back around the 
way we first went in and com,e back around next to the Camp 
Rock. and we decided to go baek down in there, decided from 
the movements of what they·was doing that there was a ~till 
still in there, and we decided to go back down and hunt for 
it and we turned and went back down the road that led into 
Hamilton's house there, and we run into these fellows,. and 
that is where the shooting started. 
Q27. Well now, just go ahead and tell-you say "we run 
foto these fellows' '-just tell 'what ·happened there. 
A. We was fixing to leave that road. l\fr. Flan-
page 318 ~ ary says, ''We will turn off here and go right 
down this hollow'' and g·o by another still 
place we knowed of down there. And just about the time 
he said that, we was talking about it and Mr. Whited says, 
"It is too late now; what is that woman doing ·there?" 
Q28. Was that near where the shooting took place¥ 
Wilmer Whited v. Commonwealth· o Vir.~~. 183 
J. W. Bt'lt/rgill. 
A. Right close, just before we got to it I looked up but 
I didn't see the woman. And so we walk d on then out the 
road. 
Q29. Now at that time where were you with reference to 
that log that they talk about, that log thei e in the bend of 
the road f Where were you with ref er en cell to that when :M:r. 
Whited said he saw a woman Y 
1 A. Well, we was-we hadn't come to thj log yet. . 
Q30. You hadn't reached that log? 
A. No, not where they was standing. 
Q31. All right. 
_ A. So we walked on out around, it was a pretty short bend 
there, and when we turned the bend why I saw Laney stand-
ing· in the ro-ad with his gun in his hand, pistol, holding it 
kindly in that position (in<ifcating), and we 
page 319 } walked on, just kept walking light on towa __rds 
him, and he raised his gun up and Mr. Whited 
says, ''Drop that g1rn and put your hand up'', and about 
that time why Hamilton just come up-h!e seemed to be . 
setting below the road, would have been o~ our left, the way 
that we was traveling-and about the time he come up the 
firing started. . t Q32. Well now, what do you mean by amilton "coming-
up"Y ... 
A. Re had a g'Un in his hands that way, nd I don't know 
wheth~r he had been setting on a pole 01 whether he was 
hunkered down. Anyway, he raised up; here was a pole 
right about where he was at. · 
Q33. What kind of a g'Un was it? 
A. It was a double-barrel ~hotgnn. 
Q34. What kind of a g,m was it, or p stol, that Laney 
had? 
A. It was a pistol, is all I know about it. I didn't have it 
in my hand or anything. 
Q35. Well now, you say Hamilton rose p with that gun 
and the firing began. Who fired the first s ots there? 
A. The shotgun fired first. · 
Q36. How many times did that shotgun e Y , 
A. Well, I am not positive wh~ther it fired over 
page 320 ~ three or not, but I am pretty sre he fired three 
times. He fired twice when he rst raised up. 
Q37. Well, now what was the first shot that were fired, 
from what kind of a firearm did that come Y 
A. Well, the first shot was a shotgun, a then it just all 
started just fast like that. (Witness snap ed fingers.) , 
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A. Pete Hamilton,-
Q39. Wbat direction f 
A. Or a ni.an that they said was Pete Hamilton. Now I 
never saw the man up until that day, or if I did I don't know 
it. . 
Q40. You didn't know him at all t 
A. No, sir, I didn't know him at all. 
Q41. Did you know there was such a man °l 
A. Well, I had hP.ard him spoke of, but I didn't know the 
man. 
Q42. How close were you to them when he raised up and 
nred that gun 1 
A. Well, it would just be a matter of g11ess with me. We 
was pretty close. 
page 321 ~ Q43. What was the position of you three men,. 
with reference to each other? 
A. "\Ve was walking kinda side by side, just along the roacl. 
I was wa.lkin6· between the other two men. 
Q44. That ·1s rather a narrow road there? 
A. "'\Vell, yes, reasonably narrow. It is wide enough for a 
wagon. 
Q45._ About how far would you say you had passed that log 
that comes out right to the road in the bend of the road where 
a tree had fallen across the road and been cut out and left the 
log there, on the right-hand side T _ 
A .. Well, we had passed it several steps; I don't know just 
how far. If I remember about the log that you are speaking 
of, it· is just before you get into tl1e main bend, where the 
tree-lap is-not rig·ht in the bend, I don't think. Now there · 
is-I g·uess that that was the tree-lap that you are thinking 
about. I don't remember of airy another one. -
Q46. Go ahead now and tell just what happened there. You 
said t]w shooting· bep:an there. Tel1 who ,Jtas shooting. 
A. Well, there was 'Whited and Flanary and Laney ancl 
Hamilton. 
Q47. Did Laney shoot? 
page 322 ~ A. How is that T 
Q48. I say was Laney shooting too? 
A. Yes, sir. 
Q49. Shooting a pistol? 
A. Yes, sir. 
Q50. ,Vhat time did Laney begin to shoot with reference 
to the time that Hamilton first fired the shotg11n? 
A. Pretty well the same time. It was all fast. 
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Q51. How close was that shooting to ether, would you 
sayf [ 
A. Was howY 
Q52. How close were those shots fired togither? Were they 
very rapidly? 
A. Pretty rapid. They all just starte off pretty fast 
(Witness snapped fingers.) · 
Q53 .. Did you have a pistol? 
A. I had one in my pocket. 
Q54. Did you use that pistol. any there? 
A. No, sir. -
Q55. Did you shoot that pistol at all 1 
A. Not there. 
Q56. Did you take your pistol out of yo r pocket! 
A. Not until after we went ddwn over the bench 
page. 323 ~ from the road. I 
, Q57. When the shooting be an there, where 
was Hamilton and Laney standing with ref rence to the road 
there? 
A. Well, Laney was kinda in the edge of e road and Ham-
ilton was just below the edge of the road, just kinda in the 
brush. 
Q58. I believe you didn't see Hamilton until he- · 
A. Not until he raised up. That was th[1 first time I saw .. 
him, is when he raised up. 
Q59. Then what was the movements of those men there 
after the first shots were fired Y 
A. Well, they commenced working off d wn the hill, kind 
of a trail there, going down that way. I · 
Q~O. '' They ''-you- mean Hamilton and aney Y 
A. Hamilton and Laney. 
Q61. And what, were the movements of you and Whited 
and Flanary Y 
A. Well, Flanary went out the road, to ards where they 
was at in the road, and I turned square ff to my left and 
Whited turned off just behind me. That st I left me between 
Hamilton-or between Flana1 and Whited. 
page 324 ~ Q62. You were in the center here? 
A. Yes, I was between the 
Q63. Now after Laney and Hamilton fire those first shots 
there, did they fire any other shots f 
A. Well, there seemed to come just a Ii le lull-not very -
much-and then they fired again, and the went do"'ll over 
that steep place then. 
Q64. There was two firings then I believ from Laney and 
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Hamilton before they disappeared over the steep place? 
A. Yes, sir. 
Q65. How close would you say you were to them at the 
second firing? · 
A. Well, probably I was thirty or forty feet, something 
like that. 
Q66. ,v ell now, wher·e did you first~you said you had your 
pistol in your pocket. Where did you first get it out? 
A. After I had started down over the hill, after I had ~aw 
Hamilton was laying down there, I thought Laney might be 
hid behind somP.thing there and start shooting again. 
Q67. You didn't get that pistol out at all until after Mr. 
Hamilton was shot? 
A. No, sir. 
page 325 ~ Q68. Did you notice when Flanary and Whited 
got their pistols? 
A. I believe they had them in their hand about the Hme 
he called on Laney. When the dog flew out at them, I tl;link 
that was when they pulled out their pistols. 
Q6~. When the dog came out? 
A. Yes. 
Q70. Just tell about that dog. · What happened there about 
the dogf 
A. Well, just before we got to them the dog just come 
lunging right at us and looked like he was going to bite some 
of us, and I took out a blaekjack I had in my pocket imd 
turned and knocked the dog down with it, and Flanary when 
he stepped ahead the dog made a lunge at him, and when the 
shooting· started I turned my eyes off that. I never saw the 
dog catch him, but I saw a sign on his leg he said the clog 
made, after that; he caught him by the leg. 
Q71. What sign was that? 
A. Where his teeth had scraped his leg·, about there. (In-
dicating.) 
Q72. What was the extent of the bite on the leg there? 
A. Well, it just scraped the hide enough until 
page 326 ~ the blood-like it was bruised, you know, and blue, 
and the blood just kinda oozed through the hide. 
Q73. About what size was the place? 
A. About the size of a dog's tooth-wasn't very big. 
Q7 4. ,vhen did you see that there· with reference-how. 
Jong- after the shooting, when was it you saw that leg ~x-
hihited to you? 
A. It was after it was all over and we had started back 
up the hill and he said his leg was hurt where that dog: 
grabbed him and he stopped and pulled up his pants leg and 
showed us where he grabbed him. 
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Q75. Did you see Whited or Flanary ei er one shooting 
there? · 
.A.. Well, I don't know that I did see the, either qne fire 
· a shot, but then they was-
Q76. State if reports came from about here they were. 
A. Reports came from about where they ere. 
Q77. About how many, would you say? 
A. Well, I wouldn't have much ,idea--that s, counting them, 
the reports. It just happened so fast and t rough all the ex-
citement, and I couldn't say ho many was fired. 
page 327 ~ Q78. About what time woul you say there 
was until the fighting-until the shooting entirely 
ceased? 
.A.. You mean-
Q79. From the time it began. 
A. You mean all tbe-
QSO. Yes, sir, all the time there that wa occupied in the 
shooting. 
A. Well, it would be pretty hard to state, for it was pretty 
short. It started qui-Ok and was over with uick. 
Q81. Naturally there was excitement? 
.A. Yes, quite a bit. 
Q82. Well, how did you find out that M . Hamilton was 
shot? 
A. After the firing· ceased I stepped on ah ad to look down 
over the hill to see if I could see them an saw him laying 
down there. 
Q83. Was anyone with him f 
A. No, sir. 
Q84. Well, state whether any of you w nt to Hamilton, 
where you saw him laying. 
A. We all went. 
Q85. And what happened ther when you went 
page 328 ~ to him? 
A. Well, we went on down a d saw the man 
was killed, and he was laying in a pretty ba shape, the ~ay 
he had fell down over the hill, his head w s sorta hanging 
off over a rock like that, and Mr. Whited nd Flanary, one 
just taken ahold of him on one side and the other on the othe. r 
and they moved the man I imagine somethj.ng like half the 
length of himself and laid him down straig t, you know, in 
a better position. 
Q86. Now was there any dragging of th man there T 
A. No, sir, he never was drug any. 
Q87. I believe you say-do you know w they were ad-
justing· his body there Y 
, . 
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A. Well, we was adjusting it so it would look better and 
.in a different position-he was laying in a very bad position 
when we went to him, and they just straightened him out 
there. · 
Q88. Whete was he when you first saw him with reference 
to where he was when you left there 7 
A. You mean when I first saw him down under the hill T 
Q89. Yes, sir, where was his body when you first saw the 
body there, lying down there, with referenc·e to that time when 
· you left, where was his body 7 
page 329 ~ A. Practically the same place. We just moved 
him about I'd judge about half the length .of him-
self-might have been a little more and might have been a lit-
tle less-any way, there was kind of a leveler place below 
where he was laying and they just got ahold of. him and laid 
him down there. 
Q90. Did yon see Hamilton and Laney disappear over the 
precipice there? 
A. Yes, sir. 
Q91. How were they with reference to each other? 
A. Well, Laney was in front of Hamilton and going down 
a kind of an open trail of a place that was there, stock trail 
or something of that kind; I don't know what. 
Q92. Which side was Laney on of Hamilton when they went 
down the hill Y 
A. Well, he would have been kindly in front of him, maybe 
just a little bit to his right, but they was going right off over 
the hill. 
Q93. And about how far was Laney in front of Hamil-
ton! · 
A. A very short distance ; he was close to him. 
Q94. Very close together Y 
A. Pretty close together. 
page 330 ~ Q95. About how many feet ·would yon say, ap-
proximately 7 
· A. Well, from where I was standing it was pretty hard to 
say anything· accurate about it. It was probably from what 
I remember of the looks of it it was anywheres from eight to 
. maybe fifteen feet, or something like that. They looked to 
be close. They was going from me. 
Q96. I believe you stated that you didn't shoot any at all 
there? 
A. No, sir, I never fired a shot. 
Q97. And that you never drew your pistol until after you 
saw Hamilton was down Y 
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A. That is right. 
Q98. Took your pistol out, that is, to k it out of your 
pocket? 
A. Yes, sir. 
Q99. Well now, it's been stated here that one of the officers 
broke a pistol down there and threw som~ shells out ·on the 
ground there. Did you see anything of tha kind¥ 
A. I sorter believe I did see .Mr. White break his pistol 
down there. 
QlOO. Well, did you break your pistol d wn theret 
.A.. Not that I remember of. 
page 331 ~ QlOl. Was your pistol load d? 
A. Yes, sir. 
Ql02.· And after the shooting· was over was your-what 
kind of pistol did you have Y 1 · 
A. I had a .32-.20 Smith & Wesson. . 
Ql03. What kind of a ball did that shoo~ with reference to 
a lead or steel ball? 
A. Well, it was lead. 
Q104. Lead? 
A. Yes, sir, what I used all the time. 
Q105. Well, when you got there to Ha ilton did you see . 
anything there. in the way of arms where Hamilton was ly-
ing? 
A. He had a shotgun laying the1·e by him. 
Q106. And what_ was the condition of t~at shotgun 1 
A. It was broke down like he was going o load it. It was 
a-laying the way he was laying; it was layi g· on his left side, 
right by the side of him. · 
Q107. And do you recall who of the of:$.cers, if either of 
them, got that gun Y 
A. Well, we picked up the gun and I a n 't sure whether 
me or Flanary picked up the gun; I couldn' be positive about 
that, but me and him was righ together and one· 
page 332 ~ or the other of us picked the g n up-I cou]dn 't 
be positive which one of us. · 
Q108. Do you recall what was done wi .h it-you say it 
was broken down-whether it was latched, ut hack togethed 
A. It was later, yes. We looked at the r1n. ' 
Q109. Where was the man when the gun· ,vas latched back 
together, if it was? · 
A. Right on the ground where that hap ened. , 
QllO. Right where he lay Y 
A .. Yes, sir. 
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By Judge Bond: Now, Mr. Greear, haye you that shot-
gun, please, sir Y 
By Mr. Greear : It is in the Judge's ~f:fice. 
( The shotgun was produced.) 
Qlll. Now you just show, Mr. Sturgill- (To Mr. Greear:) 
I reckon that g·un·has never .been loaded, has it, Mr. Greear, 
no loads in it? 
. 
By Mr. Grear: I turned it over to the clerk; he's had it. 
I haven't had it since last term, since the last 
page 333 ~ trial. Sheriff Quillen had it before that. 
Q112. Now just show how that gun was, the condition of 
that gun there when you went to Hamilton. 
A. It was a-laying just like that. (Indicating.) 
Q113. Just stand up there and let the jury see it, please .. 
A. The gun was broken down like that, and laying like it 
was on the ground there. 
Q114. Now turn it to the jury and let them see whether there 
is any shells in there, or empty barrels. 
A. There is an empty shell-or I suppose it is empty-. 
there. 
Q115. And one barrel is empty? 
A. Yes, sir. 
Q116. Was it just in that cond~tion when you picked it up 
there, when one of the men picked it up Y 
A. Well, it had one empty shell in it when it was picked 
up. It seemed that, apparently, from the way it looked, the 
ejector had failed to pull it out and had left it in the barrel. 
Q117. Well, now state if that shell was left .in 
page 334 ~ there or was it remo-yed by some of you gentle-
men. · 
A. It wasn't removed by us. It was left in there at that 
time. I couldn't say, now, whether it's ever been removed 
sil).ce that or not. 
· Q118. And what became of that gun then? 
A. We turned it over to Shertff Quillen, and he took it to -
Gate City. 
Q119. And do you know to whom he delivered it there? 
A. Well, it left me in Sheriff's care. I don't know who-
. Q120. When you turned that gun ov~r to Sheriff Quillen 
what was the condition of it with reference to the way it was 
~~~fu~ilY . 
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A. Well, so far as I know, it is about t e same. I can't 
see much difference-or that is, any differ nee. I didn't ex- , 
amine it a great deal more than just looke at the gun. 
Q121. An empty barrel there that there w s no shell in,. an4 
then there was an empty shell? 
A. Yes, sir. 
Q122. Shell in the rig·ht barrel? 
A. I couldn't be positive. 
Q123. Well, now, though. · 
page 335 } A. No, it is in the left barrel now, it is in this 
barrel. 
Q124. Well, ju~t tell about what you di -when you went 
down there and where you went and who you saw there after -
you found that Mr. Hamilton was shot. 
A. Well, we didn't find anybody there. · e was by hisself. 
But his daughter, I feckon it was, Mr. L ey's "\tjfe, come 
down after we got down there and--me and Fl nary and Whited 
was down there. 
Ql25. Just tell what she was carrying, i anything, when -
she came down there, and what happened t ere. 
A. She was carrying a baby when she co e down there. 
Q126. And what happened to the baby? 
A. She handed it to me, arid I stood the e and held it as 
"long as we stayed there. 
Q127. Well, how long did you stay there after you found 
Mr. Hamilton was killed Y · 
A. Wen, there was no way of knowing, o ly just to guess 
at it, but I guess we was there probably t ee or four min-
utes, or maybe five minutes-I ain't sure; very short time. 
Q128. Was he dead when you left 7 
page 336 } A. Yes, sir. 
Q129. And where did you go rom thereY 
A. We come back up by the Camp Rock here· we had left 
Sheriff Quillen. 
Q130. Someone I believe there in the evi nee of the Com-
monwealth stated that Mr. Sturgill said t Mrs. Hamilton, 
"Here be is, take him", or something abo t Mr. Hamilton. 
Did you make that" remark Y 
A. I don't understand your questio_n. 
Q131. I say a witness here-I believe it as Mrs. Hamil-
ton-stated that you said there to her, "Hen he lies, here he 
is ; take him". 
A. No, I never said nothing like that. 
Q132. You made no sue~ statement! 
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A. No such a statement made in my hearing there, by me or 
anybody else·. · 
Q133. Well, you say then you stayed there a little while and 
left? 
A. Yes, sir. 
Q134. Did you all go together 1 
A. Yes, sir, pretty well together. Whited and Flanary 
started just a few steps ahead of me. I had the 
page 337 ~ baby, and I says to her, I says, '' Well, we got to 
leave", and I said, "What must I do with the 
baby?" and she said, "Set it down'', and I set it down on 
the ground there right close by. 
Q135. Did you state to them about where you were going 
or what you would do about any relief or anything of the 
kind? 
A. I don't remember that we did at the time. 
Q136. Then you went where you left the sheriff? 
A.· Yes, sir. 
Q137. Did you inform the sheriff what had happened! 
A. Yes, sir. 
Q138. Then where did you go or where did the sheriff go, 
or do you recall 1 
A. He come out to John Shepherd's, said he would go out 
there and get John to get somebody and go down there and 
take care of him. 
Q139. Did you go with him f 
A. No, sir, I stayed in the car. Him and Whited, I think-
Q140. Where did John live with reference to the Camp 
Rock? 
A. Well, it would be I rookon kinda north; it is back to-
wards the High Knob. 
page 338 ~ Q141. What ·they call the Hagan hotel there, 
used to be a hotel there? 
A. Yes, sir. 
Q142. Mr. Shepherd lived there Y 
A. Yes, sir. 
Q143. Do you know how long he lived there? 
· A. No, I don't-some time, though ; I had kn owed him for 
some little time. · 
Ql44. Did you notice Mr. Whited, the defendant in this 
case, with his pistol breaking it down or anything of that 
kind? 
A. How was thatf 
Q145. Just after Hamilton was shot you got down there; 
did you see Mr. Whited break bis pistoH 
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A. I think I did, yes. 
Q146. Do you recall how many empty s ells there were hi 
his pistol? 
A. I didn't take the pistol in my hand but I remember 
he said that "I fired three times'', and h~ broke his pistol 
down and I looked at the cylinder of his pistol but I didn't 
take it in my hand, and it looked like the e had been three 
shells exploded. 
page 339 ~ Ql 4 7. Three exploded? 
A. Yes. 
Ql48. It was right there on the immed ate ground there 
that Mr. ·whited made that remark? 
A. Yes. 
Q149. Well now, Mr. Sturgill, when you 'fere in there look-
in~ for that still there did you know wh~~her you were in 
Wise or Scott County, or what was your i!nformation about 
where you were 7 ~ 
A. Well, I thought we was in Scott Cou 1ty. It had been 
pointed out to me that it went up across t e hill there, and 
there was a line marked there that was laimed to be the 
,vise and Scott line. 
Ql50. That is from the Camp Rock to , 1 hat point? 
A. Come out over across what they call t e Knob meadow, 
I believe, and then down on to the end of the mountain 
there. 
Q151. Well, if that had been the line, w at county would 
it have been in? 
A. We'd have been in Scott County. 
Q152.- You didn't know any different the e when you were 
looking· for those stills, you tho ght you were in 
page 340 ~ Scott Countyt 
A. ·I thought I was in Scott C unty. If I hadn't, 
I wouldn't have been up there. 
Q153 . .According to that running, how fa would you have 
been on the Scott side, if the line ran fro the Camp Rock, 
running rather a little northeast, I pres me, through the 
· meadow field, to the top of Little Mountain 
A. Well, just guessing at it I have an dea. it would be. 
something- like a half a mile, probably not quite that far--
might be just a little more. I wouldn't k ow exactly. 
Q154. Had you been in that neighborh od and vicinity 
before looking after violations of -the law? 
A. Yes, sir, me and Mr. Flanary come · there once be~ 
fore and got a still below Laney's house, d wn kindly-well, 
194 Supreme Court of Appeals of Virginia. 
J. W. Sturgill. 
it would be kinda south from the house, I reckon. It was in 
operation. 
· Q155. I believe you say that when you left that morning 
there you and Flanary left together! 
A. Yes, sir. 
Q156. How were you traveling? 
A. Traveling by pick-up truck. 
, Q157. You have a small truck and Mr. Flanary 
page 341 } was with you Y 
A. Yes, sir. 
Q158. Where does Mr. Flanary live there with reference 
to where you live? 
A. Well, he lives down the river below Fort Blackmore a 
little ways. 
Ql59. ,Near where you live? 
A. Yes, sir. 
Q160. Had you and Flanary been in there together f re-
_ quently before looking after violations of the. lawY 
A. Well, we had made a ,few· trips up in there; I don't 
remember just how many, but we had been up there some 
before. 
CROSS EXAMINATION. 
By Mr. Greear: · 
Xl. You had been in Scott County thirteen years, Mr. 
Sturgill! 
A. Something like that; I don't remember exactly. 
X2. How long _have you been an officer over there? 
A. Well, during the last sheriff's term over there, Mr. 
Quillen 's term. • 
X3. Three years now Y 
page 342 } A. Yes, sir. 
X4. You had just -been an of.fleer less than a 
year then at the time this occurred Y 
A. A little less than a year, yes. 
X5. During that ~hole thirteen years of your .Scott County · 
residence you had hved down on the bottom of Stoney Creek 
there? 
A. I had lived down at Fort Blackmore. 
X6. Down at Fort Blackmore. 
A. Near the mouth of Stoney. 
X7. Do you remember hearing about some cattle that were 
killed up there on the ·Carter boundary by dogs, and they had 
a claim in court over there about it, Scott County! 
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A. Well, it seems like I remember some ing about that, 
but I don't remember how it was. 
XS. Well, don't you remember hearing t t they sent that 
claim back to Wise County and said that that Carter boundary 
was in Wise County and that Wise County h d to pay for the 
cattle? · 
A. No, I haven't no recollection of that, or r didn't pay 
much attention to it. I remember hearin something said 
about some cattle being killed by dogs, but don't remember 
what went with it. -
page 343 } X9. Now in your raiding up t ere in this terri-
tory around the Knob, on Stone Creek, had you 
had occasion sometimes. to have men claim) that they were 
in Scott County or in Wise County when YfOU would try to 
prosecute them in Scott 7 
A. No, sir. 
XlO. Never had· had that to happen t 
A. Never had had that to happen. 
Xll. Now this particular location where t is shooting took. 
place is down in -the hollow that comes up b tween the Camp 
'Rock and the Meadow Knob, isn't it? 
A. Well, the slope would lead I reckon p etty w~ll on up ~ 
to the Knob. · I aiu 't sure it would come p to the top of ·, 
that. The ridge comes down right where t ·s occurred. 
X12. On one side of the hollow you wo d go up to the 
Camp Rock and on the other side up to th Meadow Knob, 
wouldn't you Y 
A. Well, I suppose it would, but I couldn' be positive, for 
I never was up that way to see where it di come out at. 
X13. And you knew that the Camp Rock was a point in 
the line between Scott and Wise County, · n 't yoti-f 
A. I had always heard that scussed, yes. 
page 344} X14. And that from there it r n to somewhere 
over on that Meadow Knob coun yin there some 
place? 
A. Yes, sir. 
X15. And did any of you suggest that whe Pete Hamilton 
was down there that maybe you ·had . better ove him down 
the hill a little bit and be sure he w.as in Sc tt County? 
A. Never was such a thing mentioned. 
Xl6. But you knew if you wen:t down th hill you would 
be getting closer to Scott, didn't you Y 
A. We hadn't nary a thing to do with hi going down in 
there. 
X17. You knew that was the direction o 
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A. Naturally we would have knowed that, but then we 
didn't have nothing to do with him going in that direction. 
X18. Now I believ:e you said that some man told you he 
wanted you to do some raiding up there! 
A. Yes, sir. 
X19. Wh8 was that man f 
A. Well; Floyd Green, for one. 
X20. Floyd Green Y 
A. Yes, sir. 
X21. And he is the fellow who was telling you 
page 345 ~ about bis. son was getting drunk up there f 
A. Yes, sir. 
X22. And where was his son getting drunk Y 
A. About the Peaks 's, I believe he said. 
X23. About the Peaks's? 
A. As well as I remember. 
X24. That didn't have anything to do with Pete Hamilton, 
did it? 
. A. Well, not direct, as I know of. 
X25. And Floyd Green never mentioned Pete Hamilton 
to you, did he ? 
A. No, I don't think he did. If he did, I don't remem-
ber. 
X26. In fact, you didn't know Pete Hamilton, did you f 
A. No, sir, I didn't know him. 
X27. But you knew that you and Flanary had got a still 
down in that hollow there on that fork of Stoney Creek once 
before, didn't you? 
A. Yes, sir, below tile Hamilton house or Laney house or 
whatever you call it. 
X28. And on this particular occasion you all came up past 
the High Knob; that was after yon got with the 
page 346 ~ hii<>"h sheriff and the other man. Let's go back just 
a ittle bit before that; when was it you say that 
Green told you about the stills up there and wanted you to 
make a raid on them f 
A. If I remember right, it was about two days before we 
went up there. 
X29. Two days before? 
A. I think so. 
X30. And then you set this particular day, the 13th of No-
vember, to go up there and make that raid? 
A. I saw Flanary and told him what I had heard and we 
decided to go up there on that day. 
X31. Didn't you tell the jury awhile ago that you had set 
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that same particular day to come over here nd settle up some 
coal royalties with Sheriff Quillen Y 
A. Well, that come on later. 
X32. Well, which did you-did you set oth things to do 
on the same day? . I 
A. The coal settlement wasn't exactly et. Mr. Quillen 
come to my house-we had been talking a out coming over 
here and settling up the coal on the Hag n estate, and he. 
come to my house and my wife told him w ere we was gone 
and he come on up and found m truck and waited 
page 34 7 ~ until we come out. 
X33. I am asking you if yo didn't say just 
awhile ago that that was the day set to com to Norton about 
settling for the coal. 
A. I don't think so. 
X34. You didn't say that awhile ago? 
A. I don't think so, no. 
X35. And you didn't have any engage ent with Quillen 
at that time? 
A. Not for that pa·rticular time, I didn't The reason we 
didn't come on, I didn't have the papers ecessary that we 
wanted to make the settlement. 
X36. Well, you kept the books on the co 1, did you¥ 
A. Kept a statement of it, yes. 
X37. Well, you had a little book you ke t it in or some-
thing, didn't you? 
A. Yes. 
X38. And Quillen knew about that and y u had settled for 
coal before, hadn't you Y · 
A. Yes, sir. 
X39. And he never said anything about he book there at 
your home, did he, or anything like thaU 
· A. Well, I don ''t know wheth r he did or not; . 
page 348 ~ I wasn't there. 
X40. And all he did was com up on the moun-
tain and waited for you to come out? 
A. Yes, sir. 
X41. And as you came back to your ca why you heard 
, him shooting out there about the road? 
A. Yes, sir, before we got back to the c r. 
X42. Was he shooting at some targets, or to terrorize some 
people, or whaU . 
A. I reckon he just shot a sig·nal to let u know he was up 
there. Yon will have to ask him about tha . 
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X43. Well, sometimes there is fellows in the mountain that 
way who shoot signals about their stills, don't theyt 
A. Well, they say they do. 
X44. And when you officers go in if you shoot you are 
just warning· you are coming, ~ren 't you? 
A. ,v ell, we would be liable to, yes. 
X45. But still Quillen was out there shooting. How much 
did he shoot there at that time? 
A. If I remember, he shot once. 
X46. Shot once f 
A. I don't remember him shooting any more. 
page 349 ~ X47. Then you all walked on out to the road 
and got with him and decided to go on and hunt 
some more? 
· A. Yes, sir. 
X48. Now at that time you had a cross-cut saw and a still 
worm and what else f 
A. Wasn't a cross-cut saw, was a one-man saw. 
X49. Just a hand-sawf 
A. Well, it is on a hand-saw style, only it is longer. 
X50. Longer than thaU 
A. Yes, sir. 
X51. In other words, it is a kind of a half-backed cross-
cut saw, is that what it is? 
A. Well, something on that style. It is used by one man 
to saw wood or something by himself. 
X52 .. And you had that and a still worm and what elseY 
A. And a half bushel. 
X53. Half bushel? 
A. Yes, sir. 
· X54. And you had shot a hole through a tank out there or 
something· and tore it up f 
A. Yes, sir. 
page 350 ~ X55. How many holes did you shoot in the 
tankf 
A. I don't think there was but· one went through. 
X56. How many times did you shoot it? 
A. I think I shot two or three times, and Flanary shot 
about three times maybe. 
X57. About three times each f 
A. Yes, sir. 
X58. Then did you leave those things in the back of your 
truck after you came on up the mountain f 
A. w· ell, I put them in the back of my truck when I went 
to it, hut when we left it to go down below the Hamilton place 
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to bunt for another still I put them in the cab or my truck: 
X59. In the cab of your truck? 
A. Yes. 
X60. Locked them up? 
A. Yes, sir. 
X61. Now on that particular trip around here-come right 
up here to the jury a minute, Mr. Sturgill. \This is the Camp 
Rock, sir. You all come up to the Camp Rock and the road 
turns around and comes on over here abou1 the Knob. Here 
is the High Knob. At that poi t the road comes 
page 352 ~ on here going to Norton, and a other road turns 
and goes back down Little l\fotntain that way, 
isn't that correct, roughly! 
A. Yes. 
X62. And this is the way that you all traveled, came around 
here and then turned and took this left-ban road back down 
Little Mountain? 
A. Yes, sir. 
X63. Up in here is a hollow that comes up and forks, where 
two forks to Stoney Creek come together th re and make one 
fork going on out, isn't that correcU 
A. Well, I expect that would be someth~., g near corr.ect. 
Now there was a section right down there am not real fa-
miliar with. I have been in there, but th all them little 
hollows I don't know as I would know how 
X64. And Pete Hamilton lived down afte these two little 
forks come together below ~hat and divid in the hollow, 
didn't he? 
A. Well, there is a couple of little hollo s above where 
he lives and then after they come tog·ether ome little-
X65. Just down there at the house. 
A. There is a road that leads in here, co es in from be-
tween the Camp Rock and the igh Knob and 
page 352 ~ leads down in there winding aro nd to his house, 
isn't there? 
X66. Yes, sir. 
A. Yes, sir, there is a road goes down th e. 
X67. But you all didn't follow that roa did you? 
A. We was following that road when we ent down there. 
X68. I mean when you came up here look ng for stills. 
A. Not when we first come up here. We w nt around there 
the first time, and when we got the still bel w the house we 
come back up here to where the cars were an then we drove 
around. 
X69. Did you drive down past his house, 
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would have been even with Pete Hamilton's house, before you 
stopped or not 7 · 
A. Well, a little ways, but where we stopped was in sight 
of Hamilton's house . 
.. X70. You drove down below his house a little ways Y 
A. Well, it would have been a little further off down that 
way than his house was. 
· X71. Isn't it a matter of fact that if you had stopped right 
up on top of the mountain above his house that his house is 
not in sight of the road and you can't see the roa~ 
page 353 ~ up there Y 
A. Well, there is places up there-well, I don't 
know whether you can see his house from anywheres along 
up here or not. 
· X72. But if you get on down here you can see it? 
A. Yes, when you get do"111 in a little gap. 
X73. .And that is where you all stopped and left your cars 
in sight of his house? 
.A. Yes, sir. 
X7 4. And then you walked down in to search for a still! 
.A.. "'\Valked on down through the woods. 
X75. That is pretty steep T 
A. For a short distance it is pretty steep, yes, sir. 
X76. 'And rough too? 
.A.. Pretty rough, right where you first go off. 
X77. Down in there you found a still, then you came back 
up here by Pete's house, didn't you? 
A. Yes, we come kinda by his house as we come back up 
there. 
X78. Two on one side and two on the other Y 
.A.. Me and Whited I reckon come what you ~all 
page 354} ·below his house down that way, and I think Mr. 
Quillen and Flanary come above the house. 
X79. And out there some of you fired a couple of shots, 
didn.'t you, near the house there? 
A. Yes, there was a couple of shots fired there. 
XBO. Who :fired those? · 
A. WeU, I don't know. I didn't see them fired. 
X81. Yon didn't see itf 
A. No. 
X82~ They were not fired by you or Flanary f · 
A. No; Flanary wasn't with me at that time. 'He was with 
Quillen at that time. 
X83. Who was with youf 
A. Whited. 
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X84. And you know that you or Whit d didn't fire the 
shots? · 1 
. A. Not the two first ones. Whited fire · one sho~ to an-
swer them. . · · 
X85. After they fire two then he fired onf to answer Y 
A. Yes. · 
X86. Then did you all walk back out of this mountain up 
to the road to get back to your car Y 
page 355 ~ A. We walked, went back up there to the cars. 
. X87. You say after you got back up to your 
cars that you heard some shooting and bull ts hitting around 
you, is that right? 
A. Yes, sir. 
X88. At that time how far was your car ocated from Pete 
Hamilton's house? I 
A. Well, it. would just be a matter of guess. I don't know 
just how far it was. 
X89. Wasn't it about a mile Y 
A. No, no. 
X90. How far was it? 
A. Oh, probably it was-between a quijrter and a half, 
probably a little over a quarter. of a mile, f.don 't know. We· 
were looking off down the ridge down that ay but you could 
see him plain, see the house and all plain own there. That 
is just a matter of guess. 
X91. Between a quarter and a half a lile up the moun-
tain, were you? 
A. ~hooting kindly angling that way. 
X92. Could you see who was shooting a~l' you Y 
A. No, sir, I couldn't tell. 
page 356 ~ X93. Couldn't see anybody? 
A. Well, we saw somebody a the house, but l 
couldn't tell who he was. 
X94. Somebody at the housef -
A. Yes, sir, saw him walk kindly around the corner of the 
house. 
X95. Could you see any smoke coming rom down there, 
-like they was shooting there? 
A. Well, I didn't see any smoke, but t e report seemed 
to be down that direction. 
X96. You didn't know whether anybody as shooting from 
there or on down the creek in the wood or where they 
was? 
A. Well, all we could tell was by just report 
was. 
202 Supreme Court of Appeals of Virginia. 
J. liV. Sturgill. 
497. ·where the report was? 
A. Yes, sir. 
X98. And you say those bullets were hitting close around 
up there! 
A. Yes, sir, we heard them strike. I think I heard four 
strike pretty close to us. 
X99. And that was the time you all decided to go back in 
· that hollow, wasn't it? 
pag·e 357 ~ A. "\Ve left there and come on back around 
here. 
XlOO. But hadn't you decided right there before you left 
that you were going back down to Pete Hamilton's house¥ 
A. No, we didn't say anything about that here. When we 
come back around was when we decided to go back dowu 
there. 
XlOl. You were driving a pick-up truck, weren't you? 
A. Yes, sir. . 
Xl02. And Sheriff Quillen was driving his car? 
A. Yes, sir. 
Xl03. Now tell the Court and jury how it was that you got 
together to decide over here. You didn't have a radio you 
could talk to each other from your truck to his car. 
A. We went down there and stopped. 
X104. How did you happen to stop? 
A. Well, just like men stop when they are doing anything. 
X105. How did you happen to stop at the Camp Rock 1 
Why didn't you go on where you had started f 
A. Well, they was in front and when they stopped we drove 
up and we all just stopped there, as near as I 
page 358 ~ could explain it. · 
X106. You all just stopped f 
A. Yes, sir. 
Xl07. Aud you don't know why you stopped, and nothing 
had been said about going back to Pete's house at that time? 
A. If there had, I don't remember it, airy thing said about 
going back to Pete's house at that time. 
X108. Did you know that Pete Hamilton lived down there¥ 
A. I didn't know that Pete Hamilton was there at all. 
X109. Did you know Cloyd Laney at ·that time? 
A. Yes, sir, I knowed Cloyd Laney. 
XUO. And did you know whether Cloyd was staying there 
or staying down with his granddaddy or not? 
A. Well, I didn't know where he was making his home. I 
just knowed Cloyd Laney. 
Xlll. Just knew.him when you saw him! 
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A. And I had heard it said he lived t ere; that is all I 
know. 
X112. And who said anything about goi back down after 
you g·ot to the Camp Rock there that you c me back around? 
A. Well, I don't remember just exactly who said. 
X113. You don't remember? 
page 359 ~ A. No, I don't remember ex otly how the con-
versation started. 
X114. Did you sugges! .itt . 
1 
• 
A.. Well, I am not posrtrve, but I behev,· I did. 
X115. You believe you suggested it Y 
A. Yes, sir. I . 
X116. Did you say, ''Let's go get that fellow''T 
A.. Well, I said something about-we jus stopped, as well 
as I remember, and commenced talking, a d I says, ''I be-
lieve that still is down in below here yet; here must be one 
in operation", and then Quillen he told m that he had had 
a warrant for Laney over the still we got ?nee before there, 
and we decided to go down and see if we ~ould find the still 
and then come back by the house and se~ if we could get 
Laney. I 
X117. You had just been down there ar· d searched that 
hollow out and g·ot a still down there. 
A. That was below the house. 
X118. Well, you were starting in belowJ the house again, 
weren't vou? 
A. Weil, we was going to go down this d rection and down 
about even with the house and~then go down to 
page 360 ~ the house-went down this way nd up here where 
this shooting occurred. Just ef ore we got to 
this we intended to turn off and go down hollow that was 
there where they had been whiskey someti e before., we had 
found-
Xll9. Below the house? 
A. No, it was above the house, before yo would have got 
to the house. 
Xl.20. Before you would get to it? 
A. Yes, sir. The way we was going dow there, we would 
l1ave come to this still-it was above wher we searched the 
first time. 
X121. You hadn't searched that out at t at timet 
A. No, sir. 
X122. But you had come pretty close to it? 
A. Well, it was some little ways down t hollow. 
Xl.23. Well, when you came up there, p there around 
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the ·house; you were within a hundred yards of this place yQu 
wanted to search, wasn't you Y 
A. No, I guess it would have been further than that; it was 
up the hollow. · 
X124. As· much as two hundred yards f 
A. vVell, it would just be a guess. I don't know 
pE!,ge 361 ~ just how far it was, but some little distance up the 
hollow from the house. 
· X125. But you didn't think about looking at that point at 
the time yo-q were down there, did you Y . 
.A. Well, I don't remember what I did think about it at 
that time. 
X126. Well, you didn't think anything about it until some-
body got to shooting at you Y 
.. A. We didn't do it, anyway. 
X127. Well, when they got to shooting is when you got to 
thinking about that, wasn't iU · 
.A. Well, · I couldn't say that it was . 
.' X128. Well now, did you fellows think that whoever was 
shooting down there was shooting at you Y 
A. Naturally would, by the bullets striking so close. 
X129. And you didn't like that much, did you 7 
A. Well, no, nobody wouldn't like for a fellow to be shoot-
ing at him. 
X130. And when you started hack in that hollow you real-
ized you were going into a hollow where you thought people 
were ·shooting at you, and you wanted to protect yourself? 
A. We went back down to see if we could find 
page 362 } that still, and thought then we would try to get 
Laney. 
X131. Try to get Laney f 
A. Yes, sir. 
X132. Did Sheriff Quillen giv:e you a warrant for Laney f 
A. No, he didn't give nary warrant; just said he had-
X133. You never did see a warrant for Laney, did you T 
A. I don't remember I ever did. I just took his word. 
X134. Took his word for it? 
A. Yes, sir. 
X135. And you say that was over another raid you all had 
made in there? 
A. Yes, sir. 
X136. How long before was it that you had made a raid 
there? 
A. I don't remember just how long. 
X137. Sometime, was it T 
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A. Yes, some little time. 
X138. And you had seen Laney down t ere that morning 
on the road, hadn't you Y 
p~ge 363 ~ A. No, sir, I didn't see him that morning. 
, · Xl39. Didn't see him, but h d seen him since 
you had made that. other r~id, hadn't you 
A. I don't think so. I have no recollect on of it if I had. 
X140. No recollection of seeing him an beret 
A. No, not up until that.time. 
Xl 41. And hadn't tried to find him any~ 
A. We never had been up there to hunt ·if or him. 
Xl 42. I say you hadn't tried to 7 
A. No. . 
X143. A.nd you are the deputy, you an<J Flanary, .located 
over in that territory, and looked after tiat mostly, didn't. 
you? , 
A. Yes, sir. . ' 
X144. But Quillen had never said anyt ing to you about 
having a warrant for Laney ,until after this shooting occurred 
there and he stopped you and said, ''Let's go down in there 
again". Now that is the first time he ever mentioned a war-
rant for Laney, wasn~t iU . 
A. No, he mention~d about t e warrant earlier 
page 364 ~ than that.. 
X145. When was it 7 
A. Oh, it must have been a couple or t ree weeks earlier 
than that. 
X146. A couple or three weeks? 
A. Yes. 
X147. Now if he mentione~ it a couple r three weeks ~e-
fore, you knew about it at the time you w re down tl1ere at 
Pete Hamilton's house, didn't you 7 
A. Yes. 
X148. And you knew about that warra t when you were 
over at his granddaddy's, Hop Laney's, th t morning, djdn 't -
you? 
A. Yes. 
Xl49. And you never made any inquiry t either place for 
Cloyd Laney, where he ,•ms or anything a out it¥ 
A. We was hunting for stills that mor1·ng. 
X150. I know you were hunting for stills oo, but you never 
made any inquiry at either one of those laces where you 
knew he stayed for him, did youY . 
A. We wasn't at. the house at Hop La ey 's, by a right 
smart little ways. He lived away off do in the hollow. 
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X151. Well, you saw these women here, Cloyd Laney's 
wife and his mother-in-law and Mrs. Shepherd 
page 365 ~ and old Aunt Sarah Laney, and never said any-
thing to them about '' Where is Cloyd t' ', did you Y 
A. I wasn't close to them. 
X152. Did you ask the sheriff, did you inquire as to where 
he lived? 
A. No, sir, I didn't ask him any questions at all. 
X153. The fact is, you never thought about that warrant, 
did you? 
A. Well, I don't remember what we thought it was. 
X154. You don't remember f 
A. No, sir. 
X155. The fact is, your memory is kindly blurred, isn't it? 
By Judge Bond:. We object to that. There is no occasion 
to make that remark. 
A. Not any too good. 
X156. Not any too good? 
A. No. 
X157. Now at the time you were down in there getting thiR 
other still did somebody swipe part of that stuff that you had 
in. your truck? · 
page 366 ~ A. Yes, sir. 
. X158. What did they take f 
A. Well, they took that half bushel and the still worm 
and the saw that I had. 
X159. Took all three articles f 
A. Yes, sir. 
X160. The half bushel and the still worm and saw? 
A. Yes, sir. 
X161. And that didn't make you feel good, did it? 
A. Well, I didn't care so much about it, as I know of. It 
was just a matter of-of course, I had an idea some of those 
moonshiners had got it. 
X162. But that didn't make you feel very good toward 
them, did it? 
A. Na tu rally wouldn't. 
X163. And the fact that you was up there putting out your 
gasoline and wearing your car, that half bushel and the saw . 
would come in pretty handy to a fell ow farming, wouldn't it? 
By ,Judge Bond: We object to that. What would that have 
to do with this case T 
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page 367 } By Mr. Greear: I think it ould have some-
thing to do with his feelings in regard to it. 
By Mr. Vicars: That would belong tot e government for 
confiscation; it wouldn't belong to the offi.c rs of the law, and 
such an insinuation I ask your Honor to t 11 the jury not to 
consider, to exclude. 
By the Court: l don't think that ought to be considered, 
and the jury won't consider it. You migh • ask him what he 
intended to do with them. · 
X164. ·what did you intend to do with th t half bushel and 
sawf 
A. We generally take stuff like that in. 
X165. Generally take it in 7 1 
.A.. Yes, sir. · 
Xl66. And sometimes you don't take it in Y 
.A.. We always take it in if we don't : estroy · it on the 
ground. i 
X167. Well, you don't destrfy saws and half 
page 368 } bushels when they are good, do 
I 
you 7 
.A.. Not when they are good, 10. 
X168. These were all right Y · 
A. Well, the saw wasn't very good, but t e half bushel was 
good. 
x_ 169. Well, it didn't make you feel veI good when you 
lost it up there, did it? 
By J udg·e Bond: We object to that agai . 
By the Court : I think that is all right bn cross examina-
tion. 
By Judge Bond: Any man knows if a an steals some-
thing from him it doesn't make him fee1 go d about it. 
By Mr. Greear: The lawyer admits it; hat is very good. 
By Judge Bond: I admit ·if a man ste ls from you you 
don't feel very amiable towards that ma . We think that 
is foreign to this issue, sir. 
Xl 70. ,Now did the fact that your half bu hel and your saw 
and still worm had disappeare have anything to 
page 369 } do with the decision to go back own into the hol--
low where Pete Hamilton live ·y 
A. ,Not a bit with me. 
X171. That didn't influence you at alU 
A. Not with me, no. 
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X172. Now I believe you said that Sheriff Quillen was in 
front of you as you came back around to the Camp Rock! 
.A.. 1:es, sir. · 
X173. And he stopped and then you stopped 7 
A .. Yes, sir. 
XI 7 4. -Now which one of you got out Y 
A. Well, when we stopped we just all got out and were 
standing there talking. I don't know which one got out first; 
I don't remember. 
X175. And the sheriff decided that be had better stav there 
and watch that other still, didn't he? "' 
A. Well, he had hurt his ankle going down when we went 
down below there, said his ankle was hurting him and he would 
just stay up there until we went down. 
X176. Was anything said about you had better watch the 
still you had or it would be gone toof 
. , A. Well, I don't know that there was. He just 
page 370 ~ said he had hurt his ankle and he had been com-
plaining with it all the way around. 
Xl 77. Now Sheriff nevet told you about hurting his ankle 
until last April when he came here for the trial, did he 7 
A. Oh, no, lie told ns at the time he hurt it, as he went 
down off the hill 
Xl 78. Did you testify before about his ankle being hurt? 
A. I think I did, if you will look and see. 
Xl79. I am not permitted to see that record, but I don't 
remember. 
A. Yes, that was in the testimony before. 
X180. So you all left the sheriff and started down to see 
about finding a still y 
A. Yes, sir. 
X181. Now as you went down yon met some· women. and 
children, didn't you T 
.A.. Well, we didn't exactly meet them, but we walked close 
to them, when we was right· at the forks of the road. We 
went down a trail from the Camp Rock and thev was coming 
up a road that come out up in the gap towards where Mr. 
. . Shepherd lived up there, and I think they just 
page 371 ~ passed the forks of tl1at road, but it was pretty 
close to them. 
· X182. Did you speak to them? 
A. I think so, yes. 
X183. Was Mary Shepherd one of them T 
A. 1:es. 
X184. And had some little boys along with them f J 
. i..-, 
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. A. I believe they did. . 
Xl85. Now soon after you passed them you hit the first 
stream of water that is the headwaters oft at fork of Stoney 
Creek,_ didn't you T 
A. We didn't hit any water on that roa . 
X186. Well, . not on the road, but the w ter was down in 
below you there. 
A. Just a little below us, there was a ·ttle hollow come 
up that had water in it . 
. X187. And did you make any search i~· that hollow for 
this still you wanted to find Y · 
·A. Not in that particular place. We ent on the road. 
The road come around there to a gate wher it goes into what 
they call the Carter boundary, and it mak~s kind of a turn 
down there with pretty well the same direcJon that this little 
branch was running. Well, yol can see from the 
page 372 ~ road down into that hollow an we was going on 
down to the edge of this here at place and then 
we intended to turn off and go down into hat hollow to the 
mouth of the other hollow where the two lmouths come to-
gether. 
X188. Just before you got to that flat pl ce you could see 
all below the hollow, couldn't you f I 
A. You could see right off down in that, you know. 
X189. And you made no search along the 1oad to see if there 
was a trail leading off to a still or anythi g? 
, A. We had been noticing along to see if we could see any 
signs but hadn't saw any. . 
X190. You all were walking pretty fast 
A. Not fast up along there. We was j st going along at 
a moderate gait. · · 
X191. Well, it was getting along up in the evening and 
you wanted to g·o down there and get back. 
A. Pretty late in the evening. 
X192. Were any of you carrying- your g ns in your hand f 
A. No, sir. 
X193. Was anything said about you ha better look out 
for these dangerous men who had been sh oting at you Y 
A. Wasn't mentioned about any dangerous 
page 373 ~ men, to look out for them. . 
X194. And then you said th t Whited said or · , 
Flanary said, '' There is a woman'' Y 
A. It was Whited. 
X195. Whited says, ''There is a woman''? 
A. That was right where we was fixing to turn off. 
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Xl.96. At that time you three were walking along side by 
side, weren't you"? 
A. Pretty close together. 
X197. And you looked and couldn't see any woman f 
A. I didn't see her. · He said she dodged back. There was 
a big· log up above the road where she was at, and she was 
behind that, so he said. 
X198. Behind that log? 
A. Yes. 
X199. You all walked right on around that log, didn't you f 
A. Not right around that. It was up above the road. The 
road comes around in a curve like that, and she was up in 
this curve here, and they was over here and we was over 
here. 
X200. Well now, when you got around there you didn't find 
any woman bidding behind a log, did you? 
page 37 4 ~ A. There was two women standing there on the 
upper side of the road when we got around there. 
X201. They were just there at the road where Pete Ham-
ilton and Cloyd Laney were, weren't they? 
A. "Y"es, sir. . 
X202. And Pete was sitting down on a little log beside the 
road¥ 
A. He was down behind something on the lower side of 
the roadf 
X203. And Cloyd you say was standing out on the road 
with his pistol drawn f 
A. He was standing out in the road with it in his hand, 
that way. 
X204. That was a very small pistol! 
A. I couldn't tell how big it was,· I didn't have hold of it; 
it looked like an· ordinary size pistol. 
X205. About a .32 Owl Head f 
A. No, it must have been bigger than that, from the looks 
of it. 
X206. And did he come up and start shooting at you with 
that .32 Owl Head? 
A. He come up with his pistol up right on us, 
page 375 ~ and after the shotgun fired he fired. · 
X207. Now at that time you all were not more 
than twenty-five feet apart, were you 1 
A. I don't know how much we was apart, not very far. We 
was pretty ciose together. 
X208. vVell, not more than twenty-five feet, were you Y 
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.A. I wouldn't think it was more than hat, maybe not 
hardly that far. 
X209. And Pete Hamilton let both barr ls of his shotgun 
go right at the firsU · 
A. Just in succession. 
X210. Just in succession Y 
A. Yes. 
X21l. And you three were in the road oming right side 
by side at that time, weren't you? 
A. Yes, sir. 
X212. Twenty-five feet away, and he sh t both barrels of 
the shotgun right at you, didn't he? 
A. If he had shot it right at us it woul have been bound 
to hit one of us. He pointed it in tl,ie dire, tion of where we 
was al · 
X213. And then Cloyd Lane opened up with 
page 376 ~ his pistol pointed right at you 
· A. Yes, and he .started right down around be-
hind Hamilton. 
X214. And he shot before he started, didln't he? 
A. Just about the time he started, as well as I remember. 
X215. And then Hamilton started goini away? 
A. They both started off down that wafr 
X216. Well now, they were kindly bird working, weren't 
they! 
A. Not so fast on the start, but they got pretty fast. 
X217. And he was running there pretty ast; he was run-
ning· through a territory that was pretty ro h and also had a 
good deal of underbrush growing on it, di n 't iU 
A. It had a g·ood deal of underbrush, b not so rough, I 
don't think. I do not remember it being v ry rough. 
X218. And in spite of all the underbrus and the nature 
of the ground, Pete Hamilton ran· pretty f t and broke his 
gun down and reloaded and fired again, d dn 't he? 
A. He would have had to, to have got he third shot. I 
· am sure he fired the third shot 
page 377 ~ X219. You are sure he fired hree times? 
A. Yes, sir. 
X220. And at the time he fired the thir one he was over 
there in the bushes shooting back towards the road at you, 
wasn't he? 
A. Well, not exactly towards the road. That shot was-
Whited was on my left, and it looked like, from the way he 
presented his gun, the best I could see thr ugh the bush, it 
was more in Whited 's direction. 
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X22L Well, Whited was between Hamilton and the road, _ 
wasn't he? 
A. Well, -it would have been kindly on the road, out fur-
ther. We had all left the road some little ways, and he was 
just shooting_ back that way. 
X222. Well _now, the fact is when Hamilton and Laney 
started running you all left the road and went the same di-
rection they. went, didn't you Y 
A. Went right in after them. 
X223. All three of you? 
A. Well, Flanary went-he come on down and went around 
the end of a log the way they went. 
_- . · X224. Tell us why you were running after these 
page 378 ~ men who were firing at you with shotguns and 
pistols and you never thought about pulling your 
pistol out. 'W]iy were you mnningt 
A. I was trying to cut them off there and catch them,. 
X225. And them sho_oting at you Y 
A. Yes, sir. 
X226. And were you going to hit them in the head with 
your black-jack, like yoti were going to work on that dog 7 · 
A. If they hadn't submitted when I got hold of them I 
would, but if they had submitted I wouldn't. 
X227. And you don't fear .. a man shooting at yon with a 
shotgun and pistol, you just go in with your black-jack and 
subdue them, is that correct! 
By Judge Bond: We object to that. 
By Mr. Greear : I think that is legitimate cross examina-
tion. 
By the Court: I think that is all right; it is cross examina-
tion. 
By Judge Bond: We except. 
page 379 ~ X228. Go ahead. 
A. "Why I don't know as I could explain just · 
why I didn't pull my gun out there. I am not much of a g.un 
man-never did carry a gun much in my life. I have carried 
a gun more since I have been a deputy sheriff than I did all 
the rest of my life; and I don't know as I could explain that. 
X229. Don't know as you could explain that? 
A. No, sir. I never was much of a gun man. 
X230. Did you go through there pretty fast trying to cut 
them off? 
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A.. Not so fast. 
X231. Well, how were you going to cu them off, if you 
weren't working pretty fast? · 
.A.. Well, when I seed Hamilton present that gun again I 
kinda stepped behind a big- stump that wa between me and 
him and stopped there a minute. 
X232. Did you see Hamilton fall Y 
.A.. No, sir, I didn't see him fall. . 
X233. Where were the other two officer~ at the time that 
Hamilton disappeared over the. ste.ep part~f the bank? 
A. Well, there would have been one of hem to my right, 
and, the best I remember, a Ii· le in the rear of 
page 380} where I was at. . · -
X234. Well, he couldn't have seen it then, could 
het . 
A. I don't think so. 
X235. All right. 
A. And Whited was on my left. 
X236. Was he out far enough to see ove the bank? 
A.. Well, I doubt whether he was or not. 
X237. Then Hamilton, was shot before e went over the 
steep part of the bank or disappeared ove . it, wasn't he? 
A. Well, I don't know about that. I dop't know when he. 
was shot. I 
X238. There wasn't any shooting afte he disappeared 
over the bank there T 
A. Not that I know of. 
X239. But Hamilton was shot, wasn't 
A. Yes, sir. 
X240. And did you .look to see where he as shot? 
A. Yes, sir. · 
X241. And where did you find he was s oU 
A. Well, he was shot somewhere either hrough that way 
and out over there or this way and out ove here some ways. 
I don't know exactly which ay the shot had 
page 381 } been. 
X242. Through the neck f 
A. Looked to be, yes. 
X243. But you all didn't take time to xamine him very 
closely, did you? . 
.A.. Well, I am not any doctor. I just s the· bullet holes 
and that is all I could tell about it. 
X244. Now when you :first came around t ere this dog, that 
bad dog, came running out at you, didn't · Y 
A. Yes, sir. 
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X245. And who pulled their gun on the dog Y 
A. Well, if I remember right, Flanary and vVhited both 
pulled their guns. 
X246. They both pulled their guns. to protect themselves, 
and you pulled your black-jack! 
A. Yes, sir. 
X247. That was a little dog about twelve or fourteen inches 
high, wasn't it, kind of a woolly dog? 
A. I don't know how high he was. He was a right smart 
size dog, about as severe a dog as I ever got in contact with. 
X248. He was kind of a little yap-yap dogT 
A. Didn't act to me like any yap-yap dog. 
page 382 ~ X249. What you call a woolly feist, I believe? 
A. I don't know what kind of a dog-that is, 
what kind of a stock of dog·. He was a kind of a woolly 
dog. 
X250. And he was white? 
A. Mostly white. · 
X251. And had a pointed nose¥ 
A. Yes. 
X252. Now, l\Irs. Hamilton called him back, didn't she? 
A. I didn't hear her. 
X253. And didn't she tell you not to shoot, said, '' My dog 
won't bite you''? 
A. I remember hearing her say that, but that didn't stop 
the dog. 
X254. Well, he did stop, didn't he 7 
A. After Flanary shot him. 
X255. I thought you said Flanary shot him while this other 
shooting· was going on and you didn't see that. 
A. He run up right at us and when Flanary stepped for-
wards the dog whirled and took right at him. 
X256. When he stepped forward? 
A. Yes. 
' X257. I will ask you if it wasn't a fact this dog 
page 383 ~ was shot down there just a very few feet from 
. where Hamilton was sitting. 
A. Wasn't far apart-all quick. 
X258. It was ninety feet from where you all come in sight 
to where Pete Hamilton was sitting. · 
A. The dog didn't meet us that far away. He met us closer 
down there. 
X259. The fact is, you all quickened your pace when you 
came around there? 
A. We moved up a little faster. 
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X260. And you had your guns in your h nd and you were 
going to get your prey Y 
A. No, sir, I didn't have no gun in my nd. 
X261. And when you shoot them you lea e them laying. Is 
that why you went over there-· 
By Judge Bond: We object to that re ark, and ask the· 
Court to exclude it, "shoot them and leav them lay". 
By the Court: He can ask him what h did do, and the 
jury will be the judges. 
X262. Mrs. Hamilton was iuda crippled up 
page 384} with rheumatism, wasn't sh ouldn't get down 
there to where her husband was' 
A. She was coming down the hill as wa . come out, and I 
remember remarking she was a cripple. f 
X263. That she was crippled.. And I b lieve you set -the 
baby down on the ground Y 
A. That was down where Mr. Hamilton ras laying, where 
the young woman come do'Yll. · 
X264. And that was a very small baby? 
A. Well, it wasn't very large. It was pretty good size 
baby. 
X265. And this girl of course was takin on considerable 
over her father? 
A. Naturally would be-. 
X266. And you three men just walked u and left! 
A. 1Vell, we decided to go back up to wh ·re Sheriff Quillen 
was and get him and come and see what t do about it, and 
when we went up there·he said he would g out and get Mr. 
Shepherd to get somebody and go down t ere. . 
X267. And still he decided that his ankle as hurt too milch 
for him to go down there, did he? 
· A. Well, he didn't say at th t time whether it 
page 385 } hurt too much to go down ther or not. He just 
said he would go out and get Mr. Shepherd to 
get somebody and go down there. 
X268. You could drive a car down there? 
A. I wouldn't want to take mine down here. 
X269. It could be done? 
A. I reckon it could be. It was pretty r ugh. 
X270. Then you all got in the cars an drove on off to 
Scott County f 
A. Yes, sir, after he come back. 
X271. And said nothing about it, did yo ? 
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A. After he come back we got in our cars and went on 
home. 
X272. And said nothing about it Y 
A. Well, we didn't make any big talk of it, as I know of .. 
·x273. Well, did Sheriff issue any warrants for you to have 
an investigation of this man , being killed, or anything like 
that! 
By-:M:r. Vicars: We-:object to that. What the sheriff did 
afterwards has got nothing to do with the case. 
By Mr. Greear: I think if he actually thoug·ht 
page 386 ~ he was in Scott County and didn't make any in-
vestigation that ordinarily would be made in such 
case-
, By the Court: Well, I don't think what the sheriff did after 
thai time would be admissible here. 
X27 4. ·Well, I will ask this : were you arrested at any time 
in Scott County for this Y 
· By Mr. Vicars : I object to that. That has got nothing to 
do.with it 
X275. I will change that and make it this way: was there 
any investigation conducted in Scott County at that time that 
you know of with regard to this shooting? · 
By Mr. Vicars : We object to it because it is irrelevant and 
immaterial and prejudicial. 
By Mr. Greear: I don't think it is irrelevant and imma-
terial at all. 
By the Court: I think that if there- was any investigation 
of this particular charge that it might be ma-
page 387 ~ te:rial,-by the authorities in Scott County. 
. . By Mr. Greear: That is what I am asking. 
By Mr. Vicars: I don't see the materiality of that as to 
what occurred up on the Knob. As a matter of fact, a pro-
ceeding was instituted and tried ~ccording to the statute to 
ascertain the county line. which county t.o proceed in. 
By Mr. Greear: I don't know whether we ought to argue 
this before the jury. 
By the Court: Better not argue that before the jury; bet-
- ter come into the room here. and find out what was done. 
Maybe I can tell more about the admissibility of it. 
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(Whereupon, the following proceedings ccurred in cha1n-
bers.) 
By the Court: I don't know exactly what you want to show 
here. 
By Mr. Greear : Here is w t I had in mind. 
page 388 ~ Here is a man who has testifiep that he thought 
he was in Scott County at the time he did this 
shooting. we have evidence here which tends to show that 
they moved the body further down towar' what they knew · 
was Scott County. Now I am asking· him w ether or not after 
that there was any investigation made by the authorities in 
Scott County with regard to this shooting·~ to show whethe .. r 
or not he is sincere and whether or not he is 1truthful in saying 
he thought he was in Scott County and is truthful in saying 
he didn '.t move the body and d_idn 't have 1· _at in. mind to try 
to get him nearer the county hne by drag ng htm down the 
hill. This goes to their whole motives. . 
By Judge Parker: How could an inve8i' igation which he 
was not responsible for have any effect orl him 7 
By Mr. Greear: He is with the sheriff 1 ere and he is the 
deputy sheriff, and they are the parties that 
page 389 ~ should have instigat~d an inv stigation, and he 
would know about it if it was. f he doesn't know 
he can say, ''I don't know". 
By ,Judge Parker: I just don't follow hat reasoning. I 
don't see why a man should start an investp.gation to investi-
gate his own acts. That isn't usually cus~?mary. 
By Mr. Greear: I didn !t as·k him if he tarted it; I asked 
him if there was an investig·ation. 
By J udg·e Parker : Then how would he e responsible for 
the sheriff starting an investig·ation or f r the sheriffs in 
starting one? 
By Mr. Greear: 'Nell, we have a depu y sheriff in Wise 
County that kills a man and he comes to ise that night and 
says, '' I want to give bond, -and here is commission, my 
badge and gun, until this thing is investig ted and settled''. 
That is the way a deputy sheri ordinarily would 
page 390 ~ act. 
By Judge Bond: Here is nother thing that. 
occurs to me, your Honor, from the standp int of the defend-
ant. It is absolutely immaterial whether e was in Scott or· 
Wise County, that if these men were mak ng an attack and 
they were shooting in self-defense it is abs lutely immaterial 
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as to what county they were in, whether it was Scott or Wise. 
There is no question about that. Then another thing, this 
is cross examination. That is a point that we didn't have 
· anything to ask on examination in chief, and he is making him 
his own witness there. Whether they thoug·ht it was in Wise 
County or Scott. County if they came up on those men there 
and that encounter happened it is absolutely immaterial as 
.to which county it was in, what they thought about it. 
By Mr. Vicars: N_ow if we go into t_hat question you might 
say that warrants were issued for them in this county and 
they were dismissed and the Commonwealth's attorney of this 
county went over to Scott county . and defended 
page 391 ~ Cloyd Laney on the charge with which he was 
charged of having committed over here, thinking, 
of course, that it was in Scott County, and it was long after 
that that this. proceeding here to institute this suit to estab-
lish the county line was instituted. And not only that, but the 
C9mmonwealth's attorney over there used that defense in his 
defense o, Cloyd Laney. Now those are things t,iat I don't 
think have any place in this case, but it would be necessary 
if that had proper place to go into all of that. The proceed-
ing here was dismissed against him, thinking it was in Scott 
County. The authorities thought it was in Scott County, but 
_ · the three judges decided upon a ·construction of the act es-
tablishing the county that as a matter of fact this particular 
territory was in Wise County, or is in Wise County. 
(Whereupon, the question was argued further.) 
By the Court: You may ask him if proceedings 
page 392 ~ were started in Scott County, and as .I take it his 
· answer will be ''No'', .illllnediately after this, then 
ask him if proceedings were started in Wise County and let 
him answer. 
By Mr. Vicars : We except to the ruling of the Co~rt. 
(Whereupon, the examination was resumed in the presence 
of the jury, as follows.) 
By Mr. Greear: 
X276. Mr. Sturgill, was there any investigation started in 
Scott County with regard to this shooting immediately after 
it? 
A. vVell, it wasn't long. I don't remember just how long. 
There was an investigation started before our trial justice 
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there, and the question come up as to the ·uriscliction about 
the line and it wa.s dismissed; as well as I emember, I think 
you was there and so was Mr. Bandy. _ 
X277. ,Now I believe you said that ted and Flanary 
caught ahold of Hamilton's body and move it about half his 
length, you thought? 
A. Something, as near as I could tell. 
X278. Now did they- catch h Id of his coat or 
page 393 ~ shoulder or how? 
A. They picked him up kindll by one arm and 
t~e leg, just one on each side, and they just rought him down 
that way. 
X279. I believe this was_ about the midlle of November, 
wasn't it, the 13th of November? 
A. The 13th, if I remember. 
· X280. And the leaves had fallen at that ime Y 
A. Yes, sir. · j 
X281. And were on the groun--d pretty t ck, weren't. theyY 
A. Yes, they was on the ground. 
X282. And at the place where Hamilton fell there was a 
good many leaves along the ground, were 't -there f 
A. Yes, sir, it was in the woods. 
X283. Now you didn't pay any particul r attention as to · 
how far they moved him, did you Y 
A. Yes, I was standing looking at them. 
X284. You were standing looking at the , 7 
A. Yes, sir, watching them move him. I 
X285. Did you have your gun out at that time T 
A. No, sir. . 
X286. w-ere you holding the baby at tha time? 
A. No, sir,-well now, wait j st a minute; let 
page 394 ~ me see-no, I didn't have the aby at that time.· 
By Mr. Vicars: I didn't understand. 
By the Witness: I didn't have the bab I don't think at 
that time .. 
X287. Where was Pauline Laney with er baby at that 
time? · · 
A. She was coming down the hill, prett close to us, if I 
remember right. 
X288. Now I believe you said that you don't know ·who 
picked up the shotgun? , 
A. I ain't positive whether it was me o Flanary. 
X289. Don't know which one Y 
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A. I ain't positive which one. 
X290. Why did you bring the shotgun away with you? 
A. Well, it was a weapon that was being used there, and 
I taken we had.:a right to bring it away with us. 
X291. You broug·ht it as evidence, is that righU 
.A. Yes. 
X292. And from your experience as an officer at that time 
you thoug·ht that was the proper thing to do, to 
page 395 ~ bring in the evidence that was necessary¥ 
A. That is what I thoug·ht about it. 
X293. You also knew that it was proper to bring in any 
empty shells that had been fired, didn't you? 
A. Well, I didn't think . about that, didu 't think about the 
shells. 
X294. Didn't think about thaU 
A. Not at that time, no, didn't even think about there be-
ing a question of there being evidence at that time. 
X295. And you didn't look for them at all¥ 
A. No, sir, I never did look for any shells at all. 
X296. Didn't see any f 
A. Well, I don't remember that I noticed airy shell. 
X297. Did you take that shell out that was in it to see 
whether it had been fired- or not t 
A. Didn't take it out, no, but you could tell from the primer 
that it had been-
X298. Well, it might have been snapped on it. 
A. Well, I didn't take it out. 
X299. Did anybody else take it out that you know off 
A. Not in my sight. 
X300. Now you don't. know which one picked it up f 
A. I am not positive which one did pick it up. 
page 396 ~ X301. But you said that-who closed tlle gw1 
up? 
A. Well, it was passed backwards and fo1~vards and we 
looked at it and I believe that I closed the gun up before we 
started up the hill. 
X302. You mean tbat you three men passed it back and 
forth and looked at it? 
A. We was just looking· at it, like men will, a gun or any-
thing like that. 
X303. And you were remarking that '' There is where he 
had shot at us''? 
A. Yes. . 
X304. The fact is, the first time you bad thought about.him 
shooting at you was when you saw the shell was snapped on. 
I 
I 
. - I 
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X306. Why were you looking at the gun, then Y 
A. Well, it is natural for a man to look ,.ta· thing like tha.t 
when he finds it. 
X307. And you thought he had fired at you several times 1 
A. Well, I didn't think aboulit; I just knowed 
page 397 ~ he had fired. 
X308. Still you didn't think about picking up 
those empty shells and bringing them alon , did you Y 
A. No, sir, I never thoug·ht about picig up the empty 
shells. 
X309. And you never have heard' of any mpty shells being 
found there, have you T 
A. Haven't, heard anything said about i . 
HE-DIRECT EXAMINATI N. 
By Judge Bond: . 
_ Ql. Mr. Sturgill, Mr. Greear asked y u about thinking 
about picking up any shells there on the gr und. Did you see 
any there? 
A. I didn't see any, no; never looked f o any. . 
Q2. I believe there is evidence, someone testified that orie 
of the officers threw some pistol shells wn. You didn't 
think about them either, did you? 
A. I never saw that d~ne, nor never sal" the shells. 
RE-CROSS EXAMINATION. 
By Mr. Greear: I 
Xl. You did see W"hited open his pisto upY 
A. Yes, sir. . _ 
page 398 ~ X2. But didn't you see him throw any shells 
down? 
A. Didn't see him throw any shells do, . He just broke 
the pistol down. 
RE-DIRECT EXAMINATI N. 
By ,Judge Bond: 
Ql. Well, how about Whited's pistol th re-what was the 
condition----how many-was there any-I believe you said 
something about seeing him break his pi tol down. What 
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was the condition of that pistol and how many empty shells, 
if any, and how many loaded shells were in Whited's pistol, 
and the order-
By Mr. Greear: I object to that. That is repetition. 
By the Court : l' think he answered one time. 
By Mr. Parker : He didn't go into the order of it, your 
Honor; it is a new thing that was brought in. 
By the Court : Go ahead. 
Q2. How were those empty shells-
A. ""\Vell, it looked like, to look at the primers, 
page· 399 ~ there had been thre~ of them exploded, and I 
think Mr. Whited remarked at the time tha.t he 
had fired three shots. 
Q3. Well now, the order-were those three shots exploded 
right together? 
A. There seemed to be one between-two exploded and 
then there was one looked like missed and then the next one 
exploded. 
Witness stood aside. 
J. E. QUILLEN, 
the next witness called by the defendant, being first duly 
sworn, testified as follows: 
DIRECT EXAMINATION. 
By Judge Bond: 
Ql. I believe your name is J. E. Quillen? 
A. Yes, sir. 
Q2. Commonly called Ezra Quillen? 
A. Yes. 
Q3. Are you sheriff of Scott County, high sheriff Y 
A. I am. 
Q4. How long Jiave you been sheriff? 
A. About three years, a little over three years~ 
page 400 ~ Q5. Where do you live Y 
A. Gate City, Virginia. 
Q6. Where did you live prior to the time you went to Gate 
City and became sheriff? 
A. Fort Blackmore, Virginia. 
· Q7. ,Vhat official position, if any, have you held prior to the 
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time you were elected high sheri~ of Scott County Y 
A. Deputy sheriff and federal prohibiti officer. 
QB. How long were you deputy sheriff? 
A. I guess sixteen or eighteen years. 
Q9 . .And how long were you prohibition 
A. About five years, I guess. 
QlO~ When did your term as a prohibitio officer there ex-
pire1 
A. I believe it was in 1930; I think that is right. 
Qll. 1930? 
A. Yes, sir. 
Q12. How long have you known Mr. Stur~ill and Mr. Flan-
ary and Mr. Whited, if you know them Y Of course you do 
know them. 
' A. Some several years. I wouldn't Im w just-I have 
, known Mr. Sturgill ever since~he 's been in this 
page 401 ~ country-I mean in Scott Cou ty. 
·Ql.3. In November, 1936, th 13th of N ovem~ 
ber, when this homicide is said to have o curred over here 
in the Rig. h Knob, were J. W. Sturgill, reff Flana.ry and 
C. W. Whited deputies of yours? 1 
A. Yes, sir. 
Ql4. Where were you on that day, sheritlY _ 
A. You mea.n-
Q15. The day of the homicide, on the 13th day, I believe the 
evidence shows, that Mr. Hamilton is said t have been killed, 
on the 13th day of November, 1936; where tyou were on that 
dayY \, 
A. Well, I was up near Camp Rock on Hi h Knob. 
Q16. How did you happen to go into that "cinity that day? 
A. Well, when I left Gate City I started o Coeburn to pay 
R. W. Kelly some royalty on some mines I ad up on Ston~y 
Creek. 
Q17. I believe R. W. Kelly was receiver that time of the 
· Hagan concerns Y 
A. Yes, sir. 
page 402 ~ Q18. And you had a little coal mine leased from 
the Hagan estates Y 
A. Yes, sir. 
Ql9. And Kelly was receiver T 
A. Yes, sir. 
Q20. Well, which way did you go to get t ere f . 
A. Well, when I left Gate City I come t Fort Blackmore 
to see-
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Q21. Who went from Gate City to Fort Blackmore with 
you? · 
A. W. C. Whited, Wilmer Whited. 
Q22. Why did Mr. Whited go with you over there? 
A. I don't drive, and he was driving for me. 
Q23. Where ,did he Ii ve· then t 
A. In Gate City. 
Q24. He went with youf 
A. Yes, sir. 
Q25. Well now, when yon left there did you have any inten-
tion of going into that Knob country? · 
A.· No, sir, did not. · 
Q26. How did you happen to go on there and get into the 
Knob country there? 
page 403 ~ .A. "\Vell, when I come over to Fort Bla_ck-
more to see Mr. Sturgill to get the receipts that 
he paid Mr. Kelly on royalty on coal Mr. Sturgill's wife said 
p.e had gone up on High Knob and said, ''I don't know any-
thing about the papers", and said, "you will have to go up 
there and see him and get the receipts", and I went on up 
on High Knob and found his truck setting in the road. 
Q27. Do you recall what kind of a day it wast 
· A. No, sir, I just don't know now. I just don't remember 
what kind of a day. . ~ 
Q28. Where did yon locate Mr. SturgilU . 
A. I guess two miles or two and a half this side of the High 
Knob-I mean on the Scott County side. 
Q29. Yon first found his truck, I believe you say Y 
A. Setting in the road; yes, sir. 
Q30. And he wasn't at it. 
A. He came in some little time afte.r it. 
Q31. Did you know that truck? 
A. Yes, sir. 
Q32. And yon waited there until Mr~ Sturgill returned f 
A. Yes, sir. · 
'page 404 ~ Q33. Who was with him when he came back to 
the truck 0l · 
A. Jeff Flanary. 
Q34. When Mr. Sturgill came to you did he have the papers 
that you wanted T · 
A. No, sir, he said the papers was down at home, and he 
suggested then, he said, ''Now we· have got another still over 
p.ere ~nd. want you to go up on top of the mountain with us'', 
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and I said, "All right", and he said, "We will· go back and 
get the papers and go to Coeburn later". 
Q35. State what your movements were f om that time on, 
the time that Mr. Sturgill came to you an~ you found that 
he didn't have the proper papers to make t e settlement, just 
what were your movements and the· move ents of Sturgill 
and Flanary and Whited from that time on. 
A. Well, we went on out to the Knob ~pring there and 
turned left-handed and down on Little Mountain down there, 
and they said- , i Q36. You .mean the Knob spring, that is the spring ther. e 
right at the foot of the Knob? 
.A. Yes, sir. 
Q37. I believe there is one as you go tow ds Norton there, 
a spring\ on the left, close to the road, and other over there 
on the right? 
page 405 r A. Yes, sir. 
Q38. And the road there le ding to Norton 
goes between those spring$ 7 
A. Yes, sir. 
Q39. Then there is another road there f aving that road 
and goes down to the .Jeft there, what you c 1 down the Little 
Mountain? 
A. Yes, sir; that is the road -I took. 
Q40. How far down the road did you t,~? 
A. We went down some little distance own there to the 
line on the Stoney Carter track of land, left the car setting. in 
the road. . · · 
Q41. Where did you go then when you laf t the car sitting 
in the roadf 
A. Well, we left there and went right s raight down t:l}e 
line fence between the Stoney Carter boun ary and the Cox 
boundary there and went on off down the reek. 
Q42. What was your mission down ther ? .. 
· A. They said they had information on a sill down in there. 
Q43. And you accompanied them? ' 
A. Yes, sir. 
page 406 r Q44. Well, where dia vou go then with refer-
ence to the Pete Hamilt6n pla.c ? 
A. Went over to an old still place ther was there. Me 
and Flanary left and went there. There asn 't no still in 
the fprnace there, and we walked up the creek, past .Pete 
Hamilton's house and on up here to a swa0 and made a way 
back toward the top of the mountain. 
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Q45. Did you know anything about whether Pete Hamilton 
was in that countrv at that time or not T 
A. No, sir, I didn't know he was in the country. The last 
I had heard-
Q46. ,vhat was your information, if you had any, with 
reference to his whereabouts at that time T 
A. I didn't have any at that time, but I had heard where 
he was at, Camp Lee. 
Q47. You didn't know he had returned them from prison Y 
A. No, sir. 
Q48. When you were down in that country there about 
Pete's there when you all went clown there did you see any-
body down there T 
A. Yes, I met Mrs. Shepherd, I believe, and two other 
ladies ; I never had seen them before. 
page 407 ~ Q49. Where did you see those ladies f 
A. They was out down on the creek down next 
to an old still place, between where Pete Hamilton's house 
was and that still place down there. 
Q50. I believe you said you knew Mrs. Shepherd Y 
A. Yes, I knew her. 
Q51. You didn't know the other two women? 
A. No, sir. , 
Q52. Did you afterwards learn who those other two ladies 
~re, . 
A. Yes, sir. 
Q53. Who? 
A. Pete Hamilton's wife and Laney's wife, they said. 
Q54. Who was with you when you saw those women Y 
A. Jeff Flanary. 
Q55. Did you talk to them anyT 
A. Yes, I talked to Mrs. Shepherd a few words and went 
on up the creek. 
Q56. Do you recall about any shooting down there while 
you were down there, about any of the officers firing a pis-
tol? 
page 408 ~ A. Wasn't any shooting down there until we 
got back on the bench of the mountain above ihe 
house up there on the hill. As quick as we walked on up the 
creek a.nd up the mountain-the other two fellows had gone 
down the creek, and I didn't know what had went with them, 
and I fired a ~ignal shot and they answered down on that little 
flat from where we was at .. 
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I 
Q57. You say~ "signal shot"; was that! shot indicating a , 
signal for them to return- and come to yo ? 
A. So we could locate each other, that ~ as all. 
Q58. Just to keep in touch? 
A. Yes, sir. I didn't know what had wen with them. They 
had went down the creek, the last I saw. ~ 
Q59. State if prett.y soon afterwards yo got together. 
A. Yes, they come on up and we got tog ther and went out 
to the top of Little Mountain. 
Q60. Was that where-
A. vVhere the automobiles were. 
Q61. ,~There your car was? 
A. Yes, sir. I 
Q62. And where was the truck of Mr. S urgi.11, where was 
that left with reference to y ur automobile f 
page 409 ~ A. Sitting up there right ith it on Little 
Mountain. 
Q63. And where did you go then from t ere! 
A. We got in the car then and drove ar tlnd to the Knob 
the way we went in and back to Camp Rock. 
Q64. Do you know whether you was in ront of the truck 
or the truck was in front of you T Do yo know how-
A. I don't remember about that, which pne was in front. 
,ve was all together, driving close togethe[- . 
Q65. You say you stopped there about ti Camp Rock f 
A. Yes, sir. 
Q66. I believe there was a road then, .~ little path of a 
place, leads from the Camp R.ock just im,edia tely between 
the Camp Rock and the Knob, rig·ht close to the Camp Rock 
there is a road leads off down there and g es to the Carter 
boundary? 
A. Yes, there is a "'alkway-I mean a 
down the hill there. 
Q67. vVas there anything when you all g t together again 
then said about the officers going back do · in there f 
A. Some of them suggested that, said he e must be a still 
down in there, by all of them shooting an banging around 
down there, and I said to the b ys, I said, ''Now 
page 410 ~ I can't go", I said, ''I have s rained my ankle 
and like to have not got back t the car", and I 
said, '' I am not going''. They seemed to ant to go down 
and investig·ate, they thought they had mis ed it somewhere. 
Q68. Thought ther_e was a still in there Y 
A. Yes, sir. 
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Q69. That wa~ the purpose· they went down there Y 
. A. Yes, sir, t~at is what they said. 
Q70. I believe· you were una.ble to accompany them on ac-
count of your injury to your fooU . 
A. Yes, sir. . 
Q71. Was anyone there with yon when they left? 
A. No, sir. . 
Q72. Well now, state if later on after they left if you heard 
any shooting in that direction? 
A. I did. 
Q73. .A.bout how long would you say it was after the officers 
left you that you heard that shootingf 
. A. Just about the time that it took to walk down there. 
Q7 4. Did all three of the officers, Whited, Sturgill and 
Flanary, leave and go down there Y 
page 411 ~ A. Yes, sir. 
Q75. And left you at the carf 
A. Yes, sir. 
Q76. Just state to the Court and jury about that shooting 
and the reports of it and the order of it, whether it all seemed 
to be one size gun or whether there was different repo1·ts. 
A. They seemed to be a larger gun in the outfit. 
Q77. Well now, which gun fired first, from what you could 
hear about it, the larger or the smaller? .. 
A. Well, I just don't know, but I had in my mind it was 
a larger gun first, but I just. couldn't say-had nothing on my 
mind, to tax it, to study about it, never dreamt about it being 
any of our crowd. They had been shooting around down 
there all day. 
Q78. About how many shots would you estimate were fired 
there on that occasion 1 
A. Well, sir, I just wouldn't know, I never counted them. 
Jt was done quick and over with, and I wonldn 't have much 
knowledge-some several shots. · 
Q79. How abont the rapidity and quickness? 
A. There was a bunch together and then kind 
page 412 ~ of a lull and then there commenced another little 
bunch. 
/ Q80. How brief was that lulH Was it perceptible or just 
merely perceptible, or was there some little interval there? 
A. Just a moment interval between, a few moments or 
something. 
Q81. Long enough for a man to break down and load a 
gun or a pistol t 
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A. Yes, sir. ~ 
Q82. You say you don't have much idea bout the number 
of shots that was fired? 
A. No, sir, I wouldn't know. There was just some several 
shQ~3. About how close would you say ton were to that 
shooting you afterward learned where Mr. amilton was said 
to have been killed, about how far ·were ou? 
. A. I guess it is ov.er a quarter down the~e. We measured 
it-I mean I was along when they did measr.re it, but I don't 
remember the exact number of feet. 
Q84. Did you hear any outcry or commrtion down there t 
A. I heard a dog barking and a woman c ying or hollering 
or something. 
page 413 t _ Q85. Was that about the cess tion of the shoot-
ing? . 
A. Yes, sir, along-
Q86. You heard the bark of a dog 1 
A. Yes, sir. ,,, 
Q87. And the outcry of what you took to be the voice of a 
woman? 
A. Yes, a woman or a kid or something. 
Q88. Well, along about that time did anrone come to you 
there! I 
A. T}:iere was a man came alo~g the ro cl there. 
Q89._ Do you know who he was? 
A. No, sir, I don't. 
Q90. Did he stop and have any convers tion with you Y 
A. He come along and said, "What d es that shooting 
mean down there?" and I told him I didn' know. 
Q91. And you didn't know the man Y 
A. No, sir. 
Q92. From which direction did he come f 
A. Coming towards the Camp Rock from the Scott County 
~~. . 
Q93. Was he· carrying anything that you 'recall? 
· A. I think he had a dinner bucket. That is 
page 414 r my recollection. 
Q94. And did he stay there s me little time! 
A. No, sir, just checked a little bit and ent right on. 
Q95. ,vent on towards Norton f 
A. Yes, sir. 
Q96. In the direction of the High Knob! 
A. Yes, sir. 
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Q97. About how .far is that from that Camp Rock out to 
what they call the foot of the High Knob where it comes down 
close to the spring! 
A. I guess around n mile. 
Q98. Pretty good road? 
A. Yes,. good road. 
Q99. After that shooting stopped, tlH~ cessation of the 
shooting·, state if the three officers returned there to the car. 
A. They did. 
QlOO. Did they tell you or a:ny of thern wh&t had happened 
down thereY 
.A. Yes, sir. 
page 415 · ~ QlOl. Then what happened, what did you do 
then? 
A. Well, I believe I asked them if they knowed who the 
man was and they said they didn't. . 
Q102. I believe they reported to you the man was killed 
there and they didn't know who the man was T 
A. Yes, sir. 
Q103. Well, what did you do then¥ 
A. Turned and got in the car and went out on the Kn')b 
there where John Shepherd was at, that signal tower, and 
asked him. 
Q104. You drove out there f 
A. Yes, sir. 
Q105. To the signal tower Y 
A .. Yes, sir. 
Ql06. Did you drive your car up there to the signal tower¥ 
A. Yes, sir. 
Q107. That circles, there is a road graded around there 
going on down towards Norton and winds and comes back to 
the signal tower 1 
A. Yes, sir. 
Q108. Who went back there with you? Who drove the car? 
A. ·whited drove the car. I don't know whether 
page 416 ~ they all went with me or whether just me and him 
went. Anyhow, he drove. 
Q109. You reported to Mr. Shepherd? 
A. Yes, sir. 
QllO. ,vhat directions did you give Mr. Shepherd, or any-
thing like that! _ 
A. ·what I asked him, I asked him if he knowed who was 
stilling down in that country and he said, '' Probably Andrew 
Starnes'', and I turned and asked some of the boys along, I 
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said, "Wonder if it was AndrewY" and th y said it wasn't. 
Qlll. Said it was not 7 
A. Said it was not. 
Q112. They knew Andrew 7 
A. I reckon they did. 
Q113. And didn't know Mr. Hamilton Yi 
A. And I told him to find out ·who it s and to call me, 
and I would go on to Gate City and make ecessary arrange-
ments to take ca.re of him, whoever he wa ~ 
Q114. You went on to Gate -City then Y 
A. Yes, sir. 
Q115. Could you approximate what tim in_ the afternoon 
it was when your deputies c me there and re-
page 417 ~ ported that a man had been ki ed? 
A. I just don't-the way Ir member it, it was 
around four-thirty or five o'clock, somewh re around in that 
neighborhood; I don't remember the exact time. 
QI16. And then you went on to Gate Citf 
A. Yes, sir. 
· Q117. About how far is it from the Ca p Rock there to 
Gate City? 
A. Well, I g·uess it is around twenty-fl e miles, I guess, 
something like that; I just don't know exaot offhand. 
Q118. YOU went the main road that lear1 s to Fort Black-
more? 
A. Yes, sir. . 
Q119. And then from there-I believe there is a bridge 
there at the river a.t -Fort Blackmore, nea Fort Blackmore 
on the road that leaves Fort Blackmore f r Gate City? 
A. Yes, sir. I 
Q120. Known as the Rocky Branch roa ? 
A. Yes, sir, 
Q121. That is the road you traveled? 
A. Yes, sir. 
Q122. Where did you leave turgill and Flan-
page 418 ~ ary l 
A. Fort Blackmore. 
Q123. They live there or near there? 
A. Yes, sir. 
Q124. I believe Mr. Sturgill lives in For Blackmore? 
A. Yes, sir. 
Q125. Mr. Flanary just down on the rive near there? 
A. Yes, sir. 
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Q126. Now is Fort Blackmore the little village there, sev-
eral houses and several stores T · 
A. Yes, sir. 
Ql27. Well, what did you do when you got to Gate CityY 
A. Went to Hagan Richmond's office and reported to him 
that there was a man-
Q128. Hagan Richmond at that time was CommonwealtJi 's 
attorney for Scott CountyY 
A. Yes, sir. 
Q129. And you reported to him f 
A. Yes, sir. 
Q130. Well, what arrangements, if any, were made there 
_about taking care of the remains of Mr. Hamilton? 
A. He told me to go ahead and take care of 
page 419 ~ him, and wlien I got back up to the house why 
John Shepherd called me from Norton and said 
the undertaker from N ort.on and the Norton officers had taken 
charge of the body. - · 
Q131. And you didn't do anything¥ 
A. I didn't do any more then. 
Q132. Sheriff, I believe you know the Carter house down 
there when it developed later on that Pete Hamilton lived, 
I believe you say you know where that it Y · 
, A. Yes, sir. · 
Q133. You knew at tl1at time? 
A. Yes, sir. 
Q134. What was your information or idea at that time as 
to what county that was in? 
A. Scott County. That was my information at that time. 
Q135. And what was your information about that territory 
in there and where that shooting took place as to what county 
that was in? · 
A. Well, I had always been told it was in Scott -County. I 
didn't know anything about any line. I had always been told 
it was in Scott County. · 
· Q136. I believe you were reared over there in what is called 
Hunter Valley, that section, not verv far from 
page 420 ~ High Knob? ., 
A. Yes, sir, I was raised on Stoney' Creek. 
Ql37. Arid you always understood that that section in there 
was Scott Countv? 
A. Well, I had understood that, yes, sir. As. to knowing 
where this line was, I did not. 
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Q138. Do you know about the people livinr in the Hamilton 
house, where they voted? 
A. Voted in Fort Blackmore. 
Q139. Fort Blackmore was your voting p ecinct t · 
A. Yes, sir. J . 
, CROSS EXAMINATIONJ 
i 
I . 
By :Mr. Greear: ' j 
Xl. Didn't Pete Hamilton live in this h0111se, Carter house? 
A. I don't know ; I had been told he did. I 
X2. Well, you were down there? J . 
A. No, sir, I wasn't at Pete Hamilton's ..p.ouse. 
X3. Weren't you there on that particular ray there, coming 
right up by his house Y J 
A. I wasn't about Pete Hamilton's houst 
X4. Well, you saw the house, idn 't you? 
page 421 ~ A. Yes, sir. 
X5. Tl1at was the old Carter onse 7 
A. That is one Carter house. There is another on down 
the creek further. 
X6. Another on down Y 
A. Yes, sir. 
X7. Do you know that Pete Hamilton -v tecl over at East 
Stone Gap¥ 
A. No, I don't. 
XS. You didn't know him, did you f 
A. Yes, I knowed Pete Hamilton. 
X9. You knew Pete? · 
A. Yes, sir. J 
XlO. Didn't know his wife and his dau htcd 
A. No, that was the first time I lrnd eve seen them. 
Xll. Did you know that Cloyd Laney ad married his 
daughter? 
A. I had heard that, yes. 
X12. I believe you had had ~bout twen .. -five years' ex,.: 
perience as an officer at the time this occu red, badn 't you T 
A. Well, I guess something like tba t-hac been an officer a 
good long while. 
page 422 ~ X13. During tlrnt time you lad learned from 
experience that it was necessa .. to get the evi-
dence and l1ave it ready for any case that ca e up Y 
A. Yes, sir. 
J' 
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By Judge Bond: I don't know, sir, whether that is admis-
sible ,or not. I object to it. 
By the Court : I overrule the objection. 
By Judge Bond: Exception .. 
X14. Had vou heard of a case in which there was some 
dogs had injured some cattle on this Carter boundary, and 
put in a claim before the Scott County authorities at Gate 
Oityf 
' A. I think I had heard something said about. that. I re-
member hearing it since this happened, a good deal, nnd I 
might have read it at the time. I had forgot about it. 
· X15. And did you lmow that the Scott County authorities 
ruled that that Carter boundary was in Wise County, and 
they had to come over here and collect for their cattle? 
A. No, I didn't know anything a.bout that part of it. 
Xl6. Had you also heard of an unlawful de-
page 423 ~ tainer that had been started down there about 
_ somebody living in this same house, this Carter 
house, and that the Scott County court had told them they 
had to come to Wise County? 
A. No, sir, I don't know anything about that. 
Xl 7. Hadn't heard of that? 
A. No, sir. 
X18. Did you know that there was some people said that 
line went straight out from the Camp Rock and others said 
it came over to the Meadow Knob Y 
A. I had heard that argument .. 
X19. And you knew that .if it went straight out from the 
Camp Rock that that would be in ·wise County, didn't you Y 
A. I never-the discussion was after this happened, not be-
fore. 
X20. Had you heard it before then? 
A. No, sir, never heard any discussion about it in my life. 
X21. Hadn't you heard that line had been run straight out 
from the Camp Rock f 
A. No, sir. 
X22. Run up there one time by Sylvan Taylor~ 
pag·e 424 ~ A. Don't know anything about that part of it. 
X23. Did you consider that hollow down in 
there where the Carter ·boundary was a disputed territory? 
A. I never heard it disputed until after this happened. 
X24. Had you ever had anybody up for stilling in that 
~erritory, been in your court at Gate City? 
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A. No, sir, uot to my remembrance. . 
X25. Not to your remembrance. So t is was a new ex-
perience, to find a still up there, wasn't · 7 
A. No, sir, when I was working for the f deral government 
I got one fell ow rig·ht down below this h use and took him 
to the federal court. 
X26. Took liim to federal court? 
A. Yes, sir. 
X27. I believe you said you started t Coeburn to pay 
some royalties at this timeY 1 
A. Yes, sir, hunting R. W. Kelly. 
X28 .. And Whited was .acting as your c auffeurY 
.A. Yes, sir. . 
X29~ And you didn't know how much oyalty to pay, i~ · 
that the way it was T 
page 425 ~ A. I didn't know how much tnrgill had paid. 
He was tending to the mine, and he paid part 
and I paid-
X30. .And you had to stop to see Sturgill or that reason T 
A. Yes, sir. 
X31. And you went up on the mountai!t and found Stur-: 
gill 's car and shot a few signal shots, dil't you T . 
.A. No, sir. · . 
X32. Did anybody shoot around there Y . 
A. I don't know whether they shot any r not. I didn't. 
X33. Did you hear any shooting Y · 
A. No, sir, I did not. 
X34. Never heard a shot fired at Stnrg l's truck? 
A. I didn't hear nothing. 
X35. You didn't hear it. Then Sturgill came out and got 
with you and he had a saw and a half bushe and a still wo·rm, 
didn't he? 
A. Yes, he had some stuff like that, com from a still. 
X36. And he put that in the back of his truck and you all 
went on up the mountain, wa.s going to do a ittle more search-
ingT 
page 426 ~ A. Yes, put it in the truck, y s. 
X37. Did he tell you at that ·me he wanted to 
go out to the Knob .and go ha.ck down Littl Mountain Y 
A. Yes, said he had information on an ther still. 
X38. Did he tell vou where it was T 
A. Said down on the lower end of the Ca rte I.! boundary 
somewhere. 
X39. So you all drove around on Little ountain and then 
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walked off down into that hollow on the fork of Stoney Creek, 
didn't yout 
· .A. Yes, sir. 
X40 . .And it was down there that Sturgill and the party 
with him found the still? 
A. Yes, sir, they ~come carrying one out. 
X41. And they carried that back up by where Hamilton 
lived? 
.A. I reckon they come up-
X42. And when you got up there is when you saw these 
women a.nd spoke to them there near the Hamilton house? 
.A. Down 011 the creek there, yes, sir; there is where I seen 
them. 
page 427 ~ X43. Did vou notice thev turned around and 
went back t~ the house after you had passed? 
X44. After JOU got up there above the house you all :fired 
some signal shots to each other? 
.A. No, I didn't know that. I just turned and went on. 
A. I fired one signal shot and the boys answered me on 
out on the mountain. 
X45. .And you got with them then and went on up the hill? 
.A. Yes, sir. · 
X46. Now at that time your ankle was in good shape! 
A. No, sir, that is where I sprained it, going up the hill. 
X47. Sprained it going up the hill? 
.A. Yes, sir. 
X48. Did you say anything to the boys about spraining 
your ankle at that time7 
A. Yes, sir, I told Jeff Flanary. 
X49. Told Jeff. 
A. He was with me; me and him was-
X50. The fact is, you didn't sprain it bad enough they 
would know it until you told them? 
page 428 ~ A. Oh, yes, I reckon they could. 
X51. You weren't limping 1 
.A. Yes, sir. 
X52. You never said anything about it to anybody, did you, 
Sheriff? 
A. Wasn't nobody to say it to. I said to those boys along; 
they all knowed it. · 
X53. Did you eonsult a doctor about it? 
A. No, sir, I did not. 
X54. Did it stop you from walking? 
A. Yes, sir, I hopped around for seYeral days, pretty sore. 
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X55. You were out the next day doing bout your job 7 
A. I was there in the office, yes, sir, at G te City. 
X56. And around Gate· City Y 
A. Yes, sir. 
X57. And never got a doctor to dress hat ankle at all, 
did you? 
A. No, sir, did not. · I 
X58. What? ~ page 429 ~ A. No, sir. 
X59. And it never swelled up uch or anything 
like that? 
A. Swelled up some. . 
X60. That was pretty rough and steep th re going up that 
mountain, wasn't it? 
A. Yes, sir, it is pretty near straight p and down. 
X61. And it is pretty high, too, isn't it? 
A. Yes, right smart mountain. 
X62. Pretty good pull getting out of th re Y 
A. Yes. 
X63. And this particular day was a fall pay; it was warm 
and the sun shining, wasn't it, warm for th~t time of yearY 
A. Wasn't very cold. 
X64. When you all got back up to the ca s,,why you found 
that the saw and the half bushel a.nd still worm was gone, 
didn't you Y 
A. Yes, they said it wai:,. They looked in he truck.and said 
the stuff was gone. 
X65. And you just figured that some oft ose moonshiners 
got il? 1 
A. I didn't know who had got it or nothing 
page 430 ~ about that. . 
X66. Isn't that what you all gured ana. talked 
about! 
A. There was some fellows around the ar and shot sev-
eral shots while we was down on tl1e creek. They was shoot-
ing around the car. 
X67. You didn't tell us about that befor . on the last trial 
of this, did you Y ' 
A. I think so. I think I have told it eve y time- · 
X68. That is new about them shooting a ound .the car. I 
thought that they shot at you all after yo got back at the 
car. 
A. Well, that is where they was shootin up ~here. Tlrat 
was before we got up at---
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X69. Shooting· back down at. you? 
A. No, I don't know who they was shooting at up there 1 
X70. Then when you got back up there somebody was 
shooting at you, wasn't they Y 
A. Yes, there was some shots fired and bullets struck in 
the timber, close to u~ up there. 
X71. ,vhere were those shots fired from Y 
page 431 ~ A. Down in the direction of the creek, down 
about Hamilton's home. 
X72. Hamilton's home? 
A. Yes. 
X73. And did you see anybody around the house there? 
A. We seen somebody down there, but I don't know who 
it was. 
X74. Don't know who it wasY 
A. No, sir. 
X75. The fact is, they was too far away? 
A. Right smart little distance. 
X76. And too far away to tell whether thev wa~ shooting 
there or not? 
A. I don't know whether it was or not. The bullets was 
hitting up there all rigllt. 
X77. Well, all you would hear was just the report, and you 
were judging from the report? 
A. Yes, sir. 
X78. And you couldn't tell from looking, it was too far 
away? 
A. Couldn't tell wlio the man was, or nothing like that. 
· X79. You couldn't tell whether he had a gun 
page 432 ~ out in his hand? 
A. Couldn't tell nothing about that part of it. 
You oould hear the reports and hear the bullets hit in the 
timber. 
XSO. How far were they shooting a.t you, about a half a 
mile? 
A. I don't know how far it is. I don't know what distance 
it is from the house down there. 
X81. It is pretty close to a half mi]e? 
A. Quarter or more. 
X82. And pretty near straight up f 
A. Yes, pretty steep. 
X83. Did those bullets carry up there and hit around you 
au in the timber? 
A. Yes, they was hitting around in the timber. 
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X84. ·wen, that didn't make you feel lery good at those 
people down there shooting at you f 
A. Didn't worry me any. We just got in the car. I said, 
"'Ve will get in the car and leave here". ] 
X85. '' And take our still with us' '-you had one still¥ 
A. Yes, sir. ] 
X86. .And you all started t~ go back down to 
page 433 ~ Fort Blackmore and going on\ to Coeburn? 
A. Yes, sir. 
X87. And you led the way out of there 1i 
A. Yes, I think we was in front. I am not so sure. 
X88. When you got over to Camp Rock that did you stop 
fort 
A. Well, some of the boys suggested w stop there, said, 
'' There is a still down there'', said, '' they wouldn't be doing 
all that shooting", said, ''we have not go, the still they are 
shooting about". 
X89. '' Some of the boys' '-who? 
A. I don't know which one suggested it r· ow-one of these · 
deputy sheriffs. 
X90. Who was with you? 
A. Whited was with me, and I think Stirgill and Flanary 
was together. · 
X91. Whited is the only one could. hav~ suggested it. 
A. Anyhow, we stopped there and some bf them suggested 
we go down in there. 
X92. Why did they stop there? 
A. I don't know why. We all stopped and 
page 434 } talked a f e~ words. 
X93. Your car was in front; you had to stop 
first. · 
A. Well, anyhow we stopped there and-
X94. I want to know why you stopped there. 
A. I don't know why. Anyhow, we st pped, just like a 
man will about any other business. 
X95. Hadn't there been an agreement b fore you left the 
other side you were coming back there and top and get those 
fellows? · 
· A. No, sir. 
X96. WhaU 
A. No, sir. 
X97. Now while you were up there by yo rself a man came 
along there and stopped and talked to yo · , didn't he f 
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A. No, a man come along there and said a word or two 
and went on. 
X98. A working man, carrying· a dinner bucket¥ 
A. Yes, sir. _ 
X99. Didn't you tell that man when he ~ame along that 
you were over on that other mountain and that some fellow 
was shooting at you from down in that hollow with a high-
powered rifle? 
page 435 ~ A. No, sir. 
; XlOO. That you had sent the boys down there 
to get him. 
A. Was not never mentioned to him. 
XlOl. About the time you were telling him that didn't the 
shooting start, the volleys of shots ·fired down there T 
A. No, sir, it did not. 
X102. And didn't he ask you what all that meant t -
A. No, sir. 
X103. And what the women were screaming aboutt 
A. No, sir. 
X104. Didn't Tom R.obinette ask you that T 
A. I don't know Tom R.obinson. A man come along by 
there-
X105. Didn't you tell him you just sent your men down 
there to get the fellow shooting at you with a high-powered 
rifle and that '' a woman is a funny thing'' t 
A. No such talk as that was never used. 
X106. Didn't tell him thatf 
A. No, sir. 
X107. Didn't he tell you that they must be killing some-
body down there, the way that woman was screaming, and 
you said, "'Vell, a woman is a funny thing any-
page 436 ~ how'' f 
A. No such talk as that was ever used. 
,Xl08. So somebody suggested that they go down there and 
see about the still f ·, 
A. Yes, sir. 
X109. And you don't know why you happened to stop right 
there at the Camp Rockf 
A. Anyhow we all stopped there at the Camp Rock and 
they talked-- ' 
XllO. I am asking why. , 
A. I don't know why we stopped;. just like stopping any-
where else. 
Xlll. And you started back down to Fort Blackmore to 
find out about the coal and_ how much to pay and then hnd 
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to come on to Coeburn that evening. Wh did you stop at 
Camp RQckY 
A. Didn't hav~ to come to Coeburn tha evening; I was 
just trying to get tpe papers together to go I d pay him. 
X112. That is what you testified awhile a o, that Mr. Stur-
g·ill said, ''We will go over there and com back and go to 
Coeburn later''. 
A. Yes, and get the papers he had. 
X113. And when you finished searching down there and 
got that still then you were re~dy to head ba. ck 
page 437 ~ off the mountain, weren't you Y -' 
· A. Yes. We wasn't up there o raid, no way. 
X114. Tell us why you stopped at Camp Rock. 
A. We stopped and was talking; I don't know about what 
au. I 
X115. You were in separate cars and th y couldn't stop 
. until after you stopped. 
A. Oh, no. 
X116. What? 
A. No, couldn't stop without we stoppe , the two other 
fellows. 
X117. The only fellow you could talk to wa Whited, wasn't 
it, 
A. Yes, sir. 
X118. Before you stopped he was the on one you could 
talk to. . ~ . 
· A. Yes, sir, that is right. · 
X119. Was he the fellow suggested you h better go back 
and look for a still down there Y · 
A. Anyhow, he said, "We will stop here a· d talk this over 
ai:id decide on something''. 
X120. Said just stop and talk t over Y 
page !38 ~ A. Yes, sir. 
X121. And when you stopp d, Stur.gill and 
Flanary got out and came up to your car Y 
A. I don't remember whether they cam to our car or 
whether we all got out. I don't remember th, t. 
Xl.22. Well, they did get out and left imme · ately and went 
down over the mountain ·immediately, goin down the hol-
low? 
A. Yes, sir. 
X123. And you decided you would stay th re to watch the 
still and see- . I 
A. I told them I couldn't walk down ther~; they ·could go 
if they wanted to, I wasn't going. I 
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X124 .. But you was going to watch the still. 
A. I didn't care nothing about the still. 
X125. Wasn't that the reason you stayed there; this ankle 
business came up lated 
A. No, sir. 
X126. What? 
A. No, sir. 
X127. Did you think you were g·oing to have any trouble 
down there Y 
A. No, sir, I never dreamed about it. 
pag·e 439 ~ X128. Never thought about any trouble~! 
A. No, sir. 
X129. All they were going down there for was just to get 
the still Y 
A. That is all I knowed they was going for. 
Xl30. That was the only thing you knew about Y 
A. That is all. 
Xl31. And you never said anything· to them about getting 
anything else except that still¥ 
A. I believe I made mention to them when thev started 
down the hill, "If you run on that fellow; Laney on., that side 
down there, why you can bring· him''. I had a warrant for 
him. 
X132. Yon told them to get a fell ow Laney Y 
A. Yes, if they run into him over on that side. 
Xl33. What side? 
A. I mean back of the home where they was going. 
X134. Down there at Pete Hamilton's house? You didn't 
know whose house it was . 
. A.. Wasn't going to Pete Hamilton's house that I knowed-
never said a word about g·oing to Pete Hamilton's house. 
X135. Did you expect them to run into Cloyd 
page 440 ~ Laney out there on thP- side of the mountain some 
place? 
A. They said they had beforehand. 
X136. You told them this as they was starting off, you had 
a warrant for him? 
A. That is right. 
X137. Did you have a warrant for Cloyd Laney! 
A. I did, or I would have told you. 
X138. What did the warrant charg·et 
A. Manufacturing- liq1,1or. 
X139. How long had you had that warrant? 
A. I don't know. It was issued sometime in October. 
X140. Where is that warrant! 
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A. I don't know. The last I kn owed <>f it thev all had 
it over there when they had that hearing i1·1 tJ° udge Compton's 
court... · 
X141. That is the last you knew of iU 
A. Yes, sir. 
X142. You ·never did see the warrant ariy more! 
A. No, sir. j 
Xl 43. You never did arrest Cloyd Laney- i 
A. No, sir, I did not. I 
X144. Never did. And Cloyp Laney has been 
page 441 ~ in Gate City several times since that, hasn't he! 
A. Yes, sir. I 
X145. And you never arrested him on thllt warrant? · 
A. Got a controyersy up about where thl line was. 
X146. That don't have anything to do with him stilling. 
That controversy about the line was after th s shooting, wasn't 
itf 
A. Well, that is what you was trying hil for that time and 
I thought it had been settled before-
Xl47. The fact is, you yourself swore ut a warrant for 
Cloyd Laney two months after that. 
A. No, sir-after whaU 
By Judge Bond: We object to that. 
X148. After this shooting took place. 
A. No. 
By Judge Bond: We object to that. 
By Mr. Greear: I think I have got a rig t to ask that. Let. 
me ask this question-
By Judge Bond: Mr. Greea , if you will just 
page 442 ~ wait until I make my objection we are objecting 
to that, your Honor, about hi swearing out a 
warrant two months later than this. 
By the Court: I don't see that that h s anything to do 
with this case, swearing out a warrant two months later. 
By Mr. Greear: I was going to ask him ;hat for, now, and 
then it would have something to do with i . 
X148. Did you have this warrant for ma ufacturing liquor 
against Cloyd Laney in your pocket at the ime you were up 
there! 
A. Yes, sir, that is my recollection. 
\ I 
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X149. And did you continue to keep that warrant for some 
time after that t 
· A. Yes, sir, whenever that hearing· was over there at· Gate 
City. 
X150. I believe that was about February, the 4th day of 
February! 
A. I don't remember the date at all. -
X151. Well, it was after Christmas wasn't it! 
.A. I guess it was. 
page- 443 r Xl52. It was after your January term of court i' 
A. I don't remember what time it was, but it 
was sometime afterwards. 
· Xl53. Now I will ask you why you didn't arrest him on that 
warrant, if you had a warrant. _ 
A. We had -a controversv about the line-said it was in 
Wise County-waiting to g~t the line run. 
X154. I will ask you if you didn't yourself have a warrant · 
issued for him charging him with attempting to kill these 
officers and arrest him on it, after this happened. 
By Judge Bond: Vv e object to that. 
By the Court: Mr. Greear, I don't see the relevancy of 
that. 
By Mr. Greear: Here is the point, your Honor: he says 
that he had a warrant for him, but nobody has ever seen the 
warrant and the man never was arrested. Now if he actually 
had a warra:µt and if he did have another pne issued, why 
would he have another warrant issued for the man, carrying a 
. warrant in his pocket for him Y The point is as to 
page 444 r whether or not he actually had a warrant for 
· Laney at that time. 
By the Court: Well, the whole purpose of that is just to 
. test his sincerity, is it? 
By Mr. Greear: Yes, sir. 
By the Court: I think it might go in for that purpose, but 
for that purpose only. 
By Judge Bond: What purpose, your Honor? 
By the Court: Just to test his good faith. He stated he 
had a warrant for the arrest of Cloyd Laney. 
By Mr. Vicars: Exception. 
A. You mean for shooting at the officers, is that what you 
have reference tot 
X155. Yes. 
\ 
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A. Yes, there. was a warrant issued late for t~em, after 
this other- . 
page 445 ~ X156. And Laney was arrestekl on that! 
A. Yes, sir, that is my recollJ~tion. 
X157. At Gate City? j 
A. Yes, sir. I 
X158. Why didn't you arrest him on the iwarrant that you 
had charging him with liquor, if you had warrant of that 
kindY 
A. Well, the reason of it was they got i to a controversy 
about that line, and waiting to get the· lin establis~ed and 
it's never been run yet and established. 
X159. But he was not charged with man facturing liquor 
down there where the shooting happened, as heY 
A. Oh, no, no. 
Xl60 .. There wasn't any contr~versy ab ut the line with 
regard to the liquor case, was there? 
A. Yes, I don't know where the line wa . 
X161. I know, but the liquor case you ha against him was 
over there near Hop Laney's. 
A. No, sir, right down where we got thil dry still out of 
the same furnace. 
X162. Where you got the dry still Y 
A. Yes, sir. 
page 446 ~ X163. That was a half a mile · elow where Pete 
Hamilton lived, wasn't it? 
A. Oh, no, just a little, right there in sig t of Pete Ham-
ilton's house. 
X164. In sight of Pete Hamilton's house Y 
A. Yes, practically in sight of. it. . 
X165. And that was the case where you ad the liquor? 
A. Yes. 
X166. And that is the only reason you had or not arresting 
him on the warrant Y .. 
A. Yes, sir, that is the reason I didn't a rest him. 
X167. Did you turn the warrant over-
By Mr. Vicars : · We are excepting on all t is evidence per-
taining to the warrant because irrelevant a d immaterial. 
By the Court: Well, it is only admitted or the one pur-
pose, as stated to the jury, and not to be take into considera-
tion as far as the guilt or innocence of Mr Whited is con-
cerned. 
By Mr. Vicars: Exception. 
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page 447 ~ X168. Now if this liquor case that you had 
against Cloyd Laney arose down there near Pete 
Hamilton's house, you knew that Cloyd Laney stayed around 
in that territory, didn't you! · 
A. No, I didn't know where Cloyd Laney stayed; that was 
the first time I had been there in two years. 
X169. Who swore out this warrant that you were carry-
ing! 
A. Mr. Sturgill come over there and I believe he said or 
some of them . said somethipg to 'Squire Quillen-he was a 
justice of the peace-in my office one day something about 
finding· the warrant. 
By ]\fr. Vicars: We object to that. 
By Mr. Greear: Wait a minute. 
Xl 70. Did Sturgill get the warrant? 
A. No, no, he never got the warrant. He was just telling 
them about-
By Mr. Vicars: The swearing out of the warrant was long 
after this occurred. 
page 448 ~ By Mr. Greear: No, this is before. 
By the Court: This is talking about the other 
warrant, as I understand it. 
By Mr. Vicars: 1,Vell, either warrant bas nothing· to do 
with this matter. 
By the Court : Well, that was brought out, as I understand 
it, by the defense, that he had a warrant for Cloyd Laney. 
By Mr. Vicars: No, it w&s brought out on cross examina-
tion by asking him if he gave them any other instructions. 
He brought it out by cross examination. 
By Mr. Greear: Mr. Vicars, you had already gone into it 
in your opening statement and gone into it with Mr. Sturgill 
on vour direct examination. · 
· By Judge Bond: They brought it out from 
page 449 ~ this witness, your Honor. 
beforehand. 
By Mr. Greear: You have already gone into it 
By Mr. Vicars: We note an exception to all of this evi-
dence, and we move to strike this evidence from the jury per-
taining to the warrant for Cloyd Laney, and the warrant is-
sued two months afterwards, likewise, on a charge of felony. 
By Mr. Greear: Well, let me understand this motion, now. 
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You mean to strike out of this record eve ·ything pertaining 
to any warrant for Cloyd Laney, is that right? -
By Mr. Vicars: Yes, sir. 
By ]\fr. Greear: I am agreeable to that, Your Honor. 
By the Court : Gentlemen of the jury, you will not con-
sider any of that evidence, then, pertaini g to .. any warrant 
against Cloyd Laney. 
page 450 ~ Xl71. Now when your deput~es came back they 
told you they had killed a man but didn't know 
who they killed. I . 
A. No, sir, didn't say they killed a man. 
X172. What did they say? 
A. Said there was a man killed down the ·e. 
Xl 73. And did they tell you they didn' know who killed 
himY 
A. Said they didn't know ·nothing about ow he got killed. 
Xl 7 4. But there was a man killed. Did ou ask them who 
did all that shooting t 
A. Yes, I asked them. 
Xl 75. Did they say they did any shootin 
A. They said-I believe they said they s 
Xl 76. Said they shot some? 
A. Yes, sir. 
By Mr. Vicars: If your Honor please, hat they said is 
not evidence against this defendant. _Anyt ing that was said 
by anyone there except Mr. Whited is iric mpetent evidence 
against Mr. "\\7hited, and I m ve to exclude it. 
page 451 ~ By the Court: If said in th presence of Mr. 
Whited it looks like it would e admissible, but 
if you do that you might be compelled to into everything 
tba t was said. 
By Mr. Greear: Well, here is your pro osition: Here's 
three men charged jointly, and just becaus one elects to be 
tried separately has nothing to do with th admissibility of 
evidence, and anything that was said by ny one of them 
before the time that they got there or any time, at the time 
it was happening or any time after that, wo Id be considered 
res gestae, and in the presence of the other wo is admissible. 
By M:r. Vicars: Anything that was said afterwards i.s in-
competent against either of the others. 
By :Mr. Greear : This would even be admissible as res gestae 
if you didn't have any concerted action. 
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By Mr. Vicars: No, it doesn't have anything 
page 453 ~ to do with the r·es gestae, traveling a half mile or 
a mile. It is sometime afterwards. Anything 
said afterwards is n0:t competent evidence against th~ defend-
ant, and I move to-
By the Court : I think if it was said in the presence of 
the defendant it is competent. 
By Mr. Vicars: If said in the presence of the defendant 
at the time when it was.his duty to deny it, it might be, but 
just because somebody was talking he is not under obligation 
to speak up to contradict what somebody else says. 
By the Court: Well, I think that it is admissible what any 
one of these three men said when they came back to Mr. 
Quillen if it was said in the presence of Mr. Whited. 
By Judge Bond: Now, if the ·Court please, Mr. Vicars' 
idea of that-and I think that is absolutely the law-even if 
it was said in tlie pre·sence of Mr. Whited, it must 
page 454 ~ be such that it was Mr. Whited's duty to gain-
say or deny that. 
·By Mr. Greear: He forgets the point that they are all 
·charged jointly. . 
By Judge Bond: · That doesn't make any difference at all. 
By Mr. Greear: It makes a whole lot of difference. 
By Judge Bond: It makes no diffei:ence at all. If you are 
going on the grounds of a conspiracy there, anything that 
either one of the conspirators said prior to the time of the 
homicide would be admissible against the others, bnt any-
thing that the conspirators, either one of them, said after the 
homicide is not admissible against the others. And then any-
thing that was said by either one of these other parties in 
the presence of ·whited is not admissible against Whited un-
less it was something that was Whited 's duty to deny, and 
then it comes in under the theory of estoppel 
page 455 ~ there, sir. That is the law of this country. 
By the Court : Well, as I understand the ques-
tion, they asked what was said bY. these three men-
By Mr. Vicars: That is the objectionable question, '' these 
three men"-what men? 
B'y the Court : Well, said by any one of them in the pres-
ence of Whited, or W11ited said it, when he came back to 
the sheriff and reported what had occurred. I think it is ad-
missible. 
By Mr. Vicars : Exception. 
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· X177. So these three men reported to yor that there was 
a man killed Y . 
A. Yes, sir. . 
By Judge Parker: That is not the Court's\ ruling. · 
By the Court: .No, it should be shown which 
page 456 ~ one said it and whether Mr. Wh ted was· present 
· or whether he himself said it. 
-
Xl 78. Were they all three present when they came back 
together, or did they come back together? 
A. Yes, sir, they all come back together. 
Xl 79. Did they come up and talk to you all at the same 
time, all present where they could hear 7 
A. Well,. they all come up there to the ca1 and said there 
was a man killed down there. 
X180. Who did the talking just first one nd-
A. I don't remember now which one done t · e talking. Some 
of them said there was a man killed down lthere, and ''We 
don't know who he is''. l 
X181. And did you inquire into it 1 · 
A. Yes, sir, I went out to see John Shep rd, to find out,. 
if I could, who it was. . · 
X182. Now you didn't think about going d wn there where 
it happened to find ouU 
A. I couldn't go down there. If I could ha e, I would have 
went in the first. place. 
X183. Couldn't go down there T 
A. If I could have, I would have went in the 
page 457 ~ first place. 
· X184. You had to get out of t e car to talk to 
John Shepherd. . 
A. No, sir, drove up and called him out to the car. 
X185. And you didn't ask John whether ou could drive 
your car down there or not to where this ha happened? 
A. No, you couldn't haye drove a car do there. I have 
went over it too much. 
Xl86. Didn't cars go down there that nigh ? 
A. I don't know. I didn't'go down in th re . 
. X187. You weren't going to take yours, d dn 't make any 
difference who was killed down there. ·· 
By :Mr .. Vicars: Objected to because irre evant. 
By the Court: What was your question? 
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By Mr. Greear: I asked him, he woulclu't take his car down 
there, it didn't make any difference who was killed. 
By Judg·e Bond: vVe object to that. 
page 458 ~ Bv the Court: I don't think that is-
By l\Ir. Greear: I think that is admissible to 
see whether he wanted to investigate or not. 
A. I would have been glad if I had thought I could, but I-
By the Court: I don't think that is the proper way to 
question him on this. You can ask him why he didn't take 
his car down there or why he didn't go. 
X188. Did you make any inquiry as to whether or not you 
could take your car down there t 
A. No, sir, but I have known the road a long time and I 
never have been able to take-never haye been able to take 
any car down there yet. · 
By Mr. Vicars: It is further objected to because that is 
irrelevant as far as the issue in this case is concerned. 
By Mr. Greear: They lose sight of the gist of 
page 459 ~ their case. 
By the Court: I think on cross examination 
that is proper. I overrule the objection. 
By Mr. Vicars : Exception. 
X189. Then after you had reported to John you left and 
came-
A. I went to Gate City to try to get somebody to take care 
of the body. 
X190. Did John have one of these little forest line phones 
up there, or was it a regular phonef _ 
A. I don't know. He had some kind of a phone up there. 
X191. Did they have a coroner at Gate City at that time f 
A. No, sir; had an undertaker over there, Eugene MoCon-
nel. 
X192. Did you make any report to him? 
A. I did not. I went to Hagan Richmond and reported to 
him, and he said, '' Go ahead and send the undertaker out 
there" and before I could get out to the undertaker, or about 
that time, John Shepherd called me and saicl 
page 460 ~ Wise County was taking care of the body. 
xrna. Where were you at the time J olm Shep-
herd called you Y · 
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A. I was in my house. 
X194. At your house. You weren't in your house when 
you were talking to the Commonwealth's attorney. 
A. I sent for him to come ov:er to my o flee, and my office 
is within ten / oot of the door. 
X195. Over at your office! 
A. Yes, sir. r · 
X196. You didn't go by his place, you ent to yours and 
then sent for him Y · 
A. Yes, sir. l X197. vVas that sometime after dark! · ' 
A. Yes, sir, I guess sometime after dar , just as quick as 
I could drive from up here over there. 
X198. .And when they told you John ca;lled, that was the 
last that you did, you just dismissed the mJJ,tter then? . 
A. Yes, sir. If he was taking charge f it there wasn't 
110 reason of me sending an undertaker o er there. 
X199. I believe you said that when you heard this shoot-
ing that there seemed to be a larger gun in the 
page 461 } crowd, the way you heard it 7 
. ..A.. -Y-es, sir. 
X200. Sounded like a shotgun, did it 1 
A. Well, some larger gun. You couldn t tell, not paying 
no attention to a bunch of shots. 
X201. Did you make any inquiry from \ our officers as to 
who killed the man¥ _ 
A. I asked them. 1\ 
X202. And what did they tell you f 
A. Said they didn't know anything abolf.t who killed him. 
X203. And did you think to ask them an hing about Cloyd 
Laney, if they got him f 
A. No, I knowed they didn't have him, f r he wasn't with 
them; said he run off. 
By Judge Bond: We want the Court o understand we 
are st.ill objecting to this, what they asked he officer, unless 
it was asked Whited, the same as that othe there. 
By the Court: That is cor ect. 
page 462 ~ By Mr. Greear: They wer all up there to-
gether, when they were reporti g. 
X204. Did they bring any weapon back , ith them Y 
A. Brought a double-barr~l shotgun. 
X205. Who brought the gun 7 
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A. I don't know. Some of the deputies had it; I don't 
· know which one. 
X206. What was done with it? 
A. Took it over to Gate City. 
X207. And did you keep it Y 
A. Yes, sir. 
X208. And what was the condition of it as to being loaded 
or unloaded 7 
A. Looked to have an empty shell in it. I just set it away. 
X209. Is this the gun here! 
A. Looks like the same gun. 
X210. I believe it had an empty-or one of the shots 
snapped on in the left-hand barrel, is that the way it was at 
that timef 
- · A. Yes, sir, just exactly like it was when they 
page 463 ~ brought it to me and I broug·ht it 9ver here. 
X211. You brought it over here fo this court 
at the last trial of this case, I believe Y 
A. Yes, sir. 
X212. ,Now who gave you the gun, do you remember? 
A. No, I do not know. Some of the deputies had it, and I 
don't know which one. 
X213. Did they give it to you at the time that all three 
deputies were there talking to you T 
A. When they come up from down out of the hollow they 
brought the gun. 
X214. Were all three of them persent then Y 
A. I think they was. 
X215. And whose gun did they say it was f 
A. I don't know. They didn't know, I don't reckon-said 
just a double-barrel shotgun the man had, didn't know wI10 
the man was. 
X216. If they didn't know who killed the man why did they 
say they were bringing· the gun to-you Y 
A. I don't Imow. They said, '' Here is the gun the man 
had''. 
X217. Did they make any statement about any-
page 464 ~ body shooting at themY 
· . A. Yes, said they were shooting at them. 
X218. Who was? 
A. Didn't know-man with a double-barrel shotgun aucl 
Cloyd Laney. · · 
X219. Did they know Cloyd Laney! 
A. They said they did. 
X220. What? 
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A. They said so. 
. X221. Which one of them said that Cloyd Laney was shoot-
ing at them f 
A. All three of them, as I remember. 
X222. All three of them said that, and 11 three of them 
said the man was shooting at them with a . uble-bar.rel sh_ot-
gun 1 ·I · . A. Yes, sir. 
X223. And did they say that was the reJon they brought 
il upf · -
A. They didn't say-said the man was hooting at them 
with a double-barrel shotgun. . . 
X224. They didn '~ know w~o got killed .
1
. 
· A. Said they didn't know. 
page 465 ~ X225. And you didn't try to find out. 
A. Well, the only way I hac:( of finding out---
X226. You could have gone down there. ~Did they tell you 
they left a crippled woman down there an a woman with a 
little ba,by? 
A. I don't know whether they said anyt~ing about that. 
By Mr. Vicars: We object to that question, your Honor, 
as irrelevant and immaterial. 
By the Court: Overruled. 
By Mr. Vicars : Exception. 
Witness stood aside. 
(Note: At this point cour_t was adjourn d until 9 o'clock 
a. m., January 25.) 
page 466 ~ 
J.P. ADA.MS, 
the next witness called by and on behalf f the defendant, 
being first duly sworn, testified as follows 
.DIRECT EXAMINATIO . 
By Mr. Vicars : , 
Ql. Mr. Adams, were you formerly sher· of this county? 
A. Yes, sir. 
Q2. During what period Y 
A. Beg pardon? · 
Q3. I say during· what period T · 
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A. 'I'he beginning of '32 to the last of the year '35. 
Q4. In what business have you been engaged since the term 
of your office as sheriff expired? 
A. I have been an investigator for the Virginia A. B. C. 
Board. 
Q5. Did you hear of the trouble on the Knob which re-
sulted in the death of Pete Hamilton f 
A. Yes, sir. 
Q6. vVere you called upon to go there soon 
page 467 ~ after, or did you go there soon after that diffi-
~~1 . 
A. As I recall it, it was about on the morning of the third 
day. 
Q7. The morning of the third day after the shooting? 
A. Yes, sir, I think that is correct. 
Q8. What was your mission there? 
A. I went there to raid a still, moonshine still. 
Q9. Whose still was it you were looking for? 
A. Well, I don't know whose still it was. 
QlO. Well, were you informed by Mr. Laney or anybody 
whose still it was? · 
A. No, sir. 
Qll. Tell what you found. 
A. Well, I found a still site with f ermenters and some 
mash at the still site, and all except the still at that point. 
Q12. Had the still been removed recently? 
A. Yes, from the indications that I found around the still, 
it had. 
Q13. Did you find the still? 
.A. Yes, sir, we found the still, the two of us did. 
Q14. Who was with you? 
page 468 ~ A. W. H. Willis. 
Q15. Where did you find the still? 
A. It was on the hill opposite the still site. .I don't know 
what the distance would be, perhaps a hundred and fifty 
yards. I didn't give the distance much consideration. I was 
just looking for the still. 
Q16. Now in going from the road leading do:wn Little Ridge 
toward the Pete Hamilton house did you pass the hollow in . 
which that still was located? 
A. Well, we passed the hollow a short distance, as I re-
call. 
Q17. Before you got down there! 
A. Beg your· pardon, sir! 
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Ql8. Before you got down to the place here the shooting 
occurred? 
A. Yes, before we got down to the place r,here they showed 
me it occurred. 
Q19. That is what I am talking about. Now describe that 
hollow to the jury. 
A. Well, it was a kind of a -didn't show up much holler, 
or I don't remember it showed up any righi at--near the spot. 
It was kinda flat there, as I temember it. The 
page 469 ~ holler was a kind of a-you go! up the hill a little 
and it made a kind of a pocket in there, kind of 
a basin. -,-
Q20. In passing down the road from the Knob down to-
ward the Carter gate, as you pass around that hollow, is that 
what you call a dry hollow, no indications of water in it? 
A. On the left, you are speaking of, g1ing down Y 
Q21. On the right as you go down. 
A. Yes, sir, I don't remember any water that showed along 
there on the surf ace. 
Q22. After going· up that hollow for some distance, a hun-
dred and fifty or two hundred yards, whhe you found the 
still, what kind of a territory is that, up +·gher up in there? 
A. In above where the still was? 
Q23. No, in above the road and betwee the still and the 
road. 
A. Well, it makes up a little steeper a:flter you leave this 
flat not very far up, as I recall it, and t~en there is a kind 
of a deep holler comes in there, kind of a !Pocket like; seems 
the water- I 
Q24. And up in that pocket is where the still was and where 
the water was? 
A. Yes, sir, that is the way that I recall it. 
page 470 ~ Q25. vVell now, you were sh wn the point there 
where the shooting occurred, believe? 
A. Yes, sir, I was shown that. 
Q26. That was near the end of. a log· th twas on the left-
hand side of the road as you go down to rd Stoney CreekY 
A. On the right-hand side of the road going that direc-
tion? · 
Q27. On the left-hand side going dow , you were shown 
that point, where the shooting is said to h e occurred 1 
A. Yes, sir, I was shown that point. 
Q28. Now from that point or near that point did you dis-
cover sig·ns of a path leading around the · de of the hill and 
coming· back toward the Knob, west of t e road f 
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By Mr. Greear: I object, as leading and suggestive. 
· By the Court: Mr. Vicars, I think those questions are lead-
ing and suggestive, both. You can ask just what he did see .. 
By Mr. Vicars: I am just talking about the path now. 
By Mr. G.reear: Just ask him what he saw. 
By Mr. Vicars : I am asking him if he discov-
page 471 ~ ei'ed any path in that locality. 
By the Court: I think that question was lead-
ing. · 
Ry ,Jndge Bond: I don't think that would be leading. A 
leading question is one tliat suggests the answer. 
By Mr. VicarH: I was just asking him if he discovered any 
path in that locality. There may be other paths in different 
places. 
. By the Court: Since this plac~ was shown him by some-
body else, I believe it would be proper to let him tell just what 
sort of a place it was. 
Q29. Did you discover any path near to the place where 
the shooting occurred, and if so, in what direction did that 
path lead, if you found any such thing Y 
.A. Not very far from this, the place I was shown where 
the shooting· occurred, l found a little traffic of a path run-
ning up the hill, kind of around the side of the 
page 472 ~ hill coming back from the direction-a little angle 
of the direction of this man's house you are speak-
ing of, Hamilton's house, around the hill-side. We took up 
that traffic, and as we got f3:rther up, kinda in the open of 
this hollow, the traffic got wider or more of it. It begin slight, 
but it g·ot more, there was more traffic on it-in other words, 
it was wider and showed more foot traffic after we got farther 
up, as I remember it. 
Q30. Where with reference to the point where you were 
shown near the end of the log, lying· on the left-hand side of 
the road, where you were shown that the shooting began, did 
this path start to lead off coming back in the direction of the 
still? 
· A. ' Well, I wasn't-I wasn't there on a mission of investi.:. 
gatio~, and as I recall it, it wasn't so far away, and-
Q31. Well, about how many feet away? 
.l\. Well, my vision of it was it was about thirty-fi-ve to 
forty-five feet, somewheres, a variation of that. That is tne 
way I recall it. . 
lJ32. Now what was the terrain or topography just l would 
i:;ay north of the place where the shooting occurred and along 
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on the right-hand side of the road leading d~nvn the mountain 
passing the point where you were shown I the shooting oc-
curred Y State what was the n~ture of that land 
page 4 7. 3 ~ right along in there on t.he rig·hrhand side of t. he 
roadY 
A. As I remember it, it was kindly open there for a little 
distance around near that spot, on the rig t-hand side, and 
nea. r this log, as I recall it, it was kindly prushy and there 
was Rome briers. I 
Q33. Now state whether or not it was cQnvenient or easy 
to pass from the road on the right-hand si :rt up to this little 
path you have described leading off toward the end of the 
· log for some little distance up this way, and if so, apont 
how fa'r np this way was it easy to have go e np to that little 
path. 
A. I couldn't hardly say how far that opening there-
bn t there wasn't so very much timber on it extended, but as 
I recall it, there was some opening. 
Q34. After having passing this little sag, s we might term 
it, state the condition of the road with refe ence to becoming 
morP. visible. 
A. Do you mean on the traffic leading to the still Y 
Q35. On the path leading from the roa going down the · 
mountain back up to the still . 
.. A .. Well, the path going that I got on, t e traffic path, it 
begin pretty light, as to where I e left the road--page 474 ~ that is, the main road leading tpwards the house 
-as I recall it, but it got wider I after we got far-
ther np, some distance away. 
Q36. About how far from the point where the shooting oc-
curred coming back toward the still did th ev_idences of the 
pa th commence to increase Y 
A. Well, it was some distance np the h 11 before it in-
creased- · · 
<,137. About how far, about what distanc , how many feet 
would.yon sayY 
A. Well. I am not positive as to how far As I remember 
it. it must have been something· like a hun reel to a hundred 
and fifty yards before it increased very m ch. · 
(<J:38. How long, from your experience i raiding stills-I 
bHlieve you have followed that for some ye rs f 
A. I have. 
Q39. Investigating illicit distilleries. A out how long did 
it appear that this di~tillery had been in op ration where yon 
located itY 
258 Supreme Court of Appeals of Virginia. 
J.P. Adams. 
A.. vVell, I couldn't give very much estimate as to the time, 
as to how long it had been sitting at that place. It didn't 
seem from the indications around it, in my experience in 
' raiding, it had been very many hours since it had 
page 475 ~ been operated. 
Q40. And from the terrain around there and 
thP. location around, what you saw there, how long did it ap-
pear that that distillery had been in operation at that point 1 
.A. Well, from the indications around it, it looked like it 
had been there for some little bit. I couldn't state just the 
time, but more than just two or three days or four or five 
days-perhaps been there for a week or-· _ 
q41. Been there as much as a month, would you sayf 
A. ·wen, it is hard to determine that, but I would say 
somewhere from two weeks to a month, perhaps. 
(J42. How were you able to locate the still that had been 
removed from the furnace Y 
A. Did you say how long· it had been, sir? 
(.)43. No, how were you enabled to locate it T How did you 
happen to find iU You said you found it where it had been 
removed to. 
A. We located it from a track leading through the snow, 
f ootprint.s. 
Q44. Was there some snow on the ground T 
A. Yes, sir, there was some snow on the ground up through 
that hollow there and on the hill-sides on each 
page 476 ~ side of the still, location of the still-I mean the 
still site. 
Q45. From the appearances as you saw in the snow tracks, 
how many parties apparently had been engaged in the re-
mo,ral of that still? 
A. Only one, the appearance of one track we followed. 
Q46. How recently before you were there did the tracks 
appear to have been madeY 
A. Well, it didn't appear it had been many hours, not very 
long. 
CROSS EXAMINATION. 
Ilv Mr. Greear: 
··x1. You say ·there was snow on the ground that day, 
sheriff? 
- A. Yes, sir, there was snow up in that holler-not very 
much back down below there on the flat, if any, but there was 
up in that holler. That was where the still was setting. 
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X2. Just snowed up in the hollow but didn't snow a hun-
dred vards below there f I 
.A. \Vell. might have been a little skift ~own there, but it" 
wasn't as heavy as it was up ip the holler .. 
page 477 } X3. Now if there was snow p.round the side of 
that hill and around up there ~n that hollow, how 
did you see this trail that you describe! Was it covered up 
with snow? 
. A. From the mark in the soft ground t ere in the dirt. 
X4. ·wasn't it covered with snow? 
A . .As I recall it, the snow was kindly ff at that spot. 
X5. But you say the still had been remol ed from the furn-
ace! 
..A.. Yes, sir. I · 
X6. Did Bill Whithers tell you the instrf ctions that I gave 
you about how to find that still? 
.A. Yes, sir, we knew where to go to. · 
X7. To go right through the gate and f llow the fence. · 
A. I don't remember very much abou the fence except 
tho bars. I 
X8. You remember that gate down on t e road f 
A. Yes, sir. 
X9. After you WP.nt through that gate you followed that 
fence. it went slanting up the hill, and it .would 
page 478 ~ take you to it . 
..A.. He didn't tell me anyth ng about tl1at. 
XlO. Isn't that the way you went to it throug·h the gate 
and followed the fence right up the hill t the· still f 
A. No, sir, we went to near where th~y showed me the 
shooting occurred and we took up the hill from near this 
· spot. I 
.Xll. There was a big log, that big lo I you are speaking 
of, that was on the right side as you go d wn, wasn't it, the ... 
right side of the road 1 
.A.. There was on the left too, as I recal it. 
Xl2. Where was thP. one on the left Y 
.. A... Near where the shooting, where th y showed me the 
shooting occurred. as I recall it. 
Xl3. Do you remember one on the righ 1 
A. YeR, I think I remP.mber one there. 
Xl4. That was the first and only time u have ever been, 
wasn't iU 
A. Well. I had been in there once before that. 
X15. I mean that particular ground, to be over that par-
ticular ground. 
...... 
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.A. I don't believe that I had ever been over 
page 479 ~ that particular ground. We might go in there 
in raiding and I would go in other directions. I 
don't think I have ever been over that ground before. 
X16. .And never been back since Y 
A. N evP.r been back since, no, sir. 
X17. Come up here just a minute to the jury. While you 
were talking I just drew a kind of a rough sketch. This is 
the road coming down from the Knob, coming down this way. 
Here is that big log·that lays there, that cut off the view of 
anybody coming around this curve, and this line here is to 
represent kind of the extent of the flat ground right heret 
it flatted out a piece and broke off; do you remember that! 
A. Yes, on the left. · 
X18. And that log is right there kinda on the high place .. 
This is lower here than that, and this is lower than that. 
A. I don't remember that, Mr. Greear; possibly that is 
right---that is right. 
X19. And back in here, down here is where the killing hap-
pened, and back here this flat ground extends back there 
pretty far and against the hill? 
.A. Yes, there is a kind of a flat in there. 
page 480 ~ X20 . .And extends out that way several feet 
on the lower side too. 
A. Not quite so much, though, I·don't believe on this side .. 
It breaks off somewhere near this log here ; there is a steep 
place here, I remember that. 
X21. I believe that has been measured in the evidence here 
as sixty some feet, where it broke off. 
A. I didn't measure it or step it. That. is,. just a vision 
from my mind. 
X22. This flat here has the appearance of a slide out of 
a mountain there sometime, doesn't it-just slid out there 
and made a flat? 
A. Yes, the formation of it is ki'lidly in that shape. 
X23. And therefore as you go back here-did . you walk 
back here to the bottom of the hill any or look at this, back 
on the rig·ht from the point ·of the killing? 
.A. Well now, show me there about where your other log is. 
:X24. Well, your killing would have been down ninety feet 
from ·t11at. 
A. Well, that is kindly my vision from-now we came 
kindly around the hill, didn't go straight up the 
Jlage 481 ~ hill; somewhere around .along in here, kindly 
angling-not very much, but kindly angling·. We 
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may have turned back-I don't know whet er we turned back 
. to the left or not. 
By Mr. Vicars : Mark that. 
A. Went up the hill that way and from at point . 
.X-25. Now, sheriff, I will ask you if this isn't a cliff right 
~~f J. h;;; .;~;;!;;;n;!;t::c:r;:::e ::a~f h:::aight up and 
A. Not that I remember of. 
X27. Now isn't it a fact that you left t is road back out 
here and came back out to the still, whic is located up in 
this locality? I 
A. We came in-after we got the still n top of the hill, 
we come around this basin and come out to the road. 
X:28. Came out near the fence, near the gate out there 7 
A. Crossed over a fence in there, I belie e, and come over 
the road. Now in looking towards the ga e-
X29. What I am g.etting at, sheriff: is 't it a fact that 
you left the road going up-y u left in this di-
pnge 482 ~ rection before you got to this big log, and that 
here is a cliff, a ridp;e down h e and a cliff sits 
in here, and it is impossible almost to walk t from where y.:ou 
say up there but you had to leave on this side and come lip 
here, isn't that correct, that that road is orty or fifty feet 
back from this log instead of this one Y 
A. I don't remember that, Mr. Greear. 
X30. You wouldn't be sure which way? 
A. As I recall it, we came in on this de of the log on 
the left. · 
X31. But it might have been the one on the right? 
A. I don't recall it. 
X32. Do you recall that this ground all back here is very 
steep, where this slide has come down th·er in time, that it is 
almost straight up and down all the way b ck around l1ere Y 
A. No, I don't remember that. It seem to me that a hill 
projects up down here somewhere behind t at, but I was not 
making· an investigation of that part of it, in regards to evi-
dence, and the motive in g·oing there was getting· the still. 
X33. And you couldn't be sure just cxa tly where it was, 
could you? 
A. You wouldn't give it the onsidera.tion that 
page 483 ~ you would if you were makin0 an investigation. 
I make investigations sometim , I make sketcho~ 
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of prints, and so forth, but on this occasion it was a little 
di iferent than my own cases. If there had been someone at 
that still and I would have caught them there, of course I 
would have give it more consideration. Of course there was 
no evidence at that time concerning the still to go in court. 
X.34. In fact, you weren't asked anything about this until 
the trial that we had here in April last year, were you? 
A. I believe I came up here on some other business and 
they summoned me and f came to court here. 
X35. That was in April last year when they had this other 
trial! 
.. A. I don't recall just when it was, but during the trial. 
X36. That was the first time you had been asked anything 
about the road? 
A. I don't remember of anything until then. 
X37. That was a year and a half from the one day that you 
had been there when you didn't make any inv:estigation? .· . 
.A. I think I told in my: state!llent that it h'ad been several 
months. Not hav:irtg a personal interest or not 
page 484 ~ going· there for an investigation, it would .be a 
little different with me to what it would with some-
one going there to make an investigation.. . 
:X38. You couldn't be_ sure about it, all you could do is tell 
to your best recollection? . 
.A. Yes, sir, I gave you my vision of it as I temember it; 
whether it i~ right or wrong, why I haven't g~t ~ person~l 
-interest. I .went there in iriy regular duties afte1· the still~ 
not for anybody. 
RE-DIRECT EXAMINATION. 
By Mi:. Vicars : 
Ql. Now, sheriff, at a point opposite this cross, or near 
the cross, hadn't this break from the hill come down and 
left a little flat up there and the path you speak of, sort of 
in line with the mark you attempted to make-left a little 
flat there and the ridge is above that flat, and is it or not a 
fact that you walked around just at the foot of that ridge and 
come around up that way to the still? 
A. I remember coming around the side of the hill; we came 
around the side of the hill-struck it kind of a little steeper 
after we got up here, as I remember it. 
Q2. After you had left the place where they 
page 485 ~ told you t11;e sho~ting· was-
A. And we come around this way i f dori ;t re~ 
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member whether we struck this hollow rig t in the center or 
not. 
By Mr. Greear: This is a ridge. The hollow is out here . 
.A. Well, anyway, where we ~me up herj and going around 
the side of this hill, we went angling--intther words, com-
ing· back kindly towards this main road o , the mountain, in 
the direction of that; must have been kindl in an eastern di-
rection, as I-I may not have the directions in my mind just 
right there, north and south, and so forth. J 
(~3. Do you or not remember independently, sheriff, that 
the path or marks of a path leading fromJthe :Qiain road go-
ing down back up to the still was in nea proximity to the 
place where you were shown the shooting occurred 7 
.A. As I recall it, it wasn't far from_ the path, where I led 
off, that I led back in an eastern direction. 
. By M:r. Greear: You led off-but yo don't know just 
wht~re you did lead off from. 
· By the ·witness, Well, as ~ recall it, it was 
pag·e 486 ~ about somewhere .from thirty ve to forty-five 
feet; that is my vision of it. 
Witness stood ~:t'side. 
. JEFF FLANARY, 
the next witness called by and on behalf of the defendant, 
being first duly sworn, testified as f ollo~s I 
DIR.ECT EXAMINATIO . 
By .T udge Bond: 
Ql. I believe your name is Jeff Flanar 
A. Yes, sir. 
Q2. What is your age, Mr. Flanary 7 
.A. Forty-nine. 
Q3. Where do you live f 
A. Scott County. 
Q4. What point in the county? 
A. I live near Fort Blackmore. 
Q5. Are you deputy sheriff over there 
J.\~ Jes, sir; 
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Q6. How long have you been! . · 
A. Oh, something over two ye~rs. 
page 487 ~ Q7 ... Were you deputy sheriff at any time pri.or 
to this term of Sheriff-
A. No, sir. 
Q8. What other office, if any, have you held 7 
A. Used to be a state prohibition officer and county po-
lice. 
· Q9. How long did you o~cupy those positions t 
A. Well, I guess in all been about twelve or fourteen years. 
- QlO. I believe you said you have been deputy sheriff 
about-· 
A. A little over two years .. 
Qll. You live at Fort Blackmore, near Fort Blackmore 0l 
A. Yes, sir. 
Ql2. How far is that where you live from the High Knobt 
A. Oh, I guess it's about eight mile, I guess, something 
near that. 
Q13. Were you present at a shooting there on the Knob 
and Carter boundary-I believe it was November 13, 1936-
in which Pete Hamilton was said to have been killed-were 
. you present there y 
page 488 ~ A. Yes, sir. 
Q14. How did you happen to be in that country 
that dayY 
A. Well, we had a report on some stills and I was up in 
there and went up there to see about that. 
Q15. Who had that report Y 
A. Sturgill, Sheriff Sturgill. 
Q16. You had a report before that on stills in there f 
A~ Yes, sir. 
Ql 7 ~ Frequently f 
A. Yes, sir. 
Q18. What had been the nature of those reports about 
what was g·oing on in that mountain 1 
By Mr. Greear: I object as to the nature of it. 
By the Court: I sustain the objection. 
Ql9. Well, had you been reported that stilling was ·going 
on there in that mountain Y 
A. Yes, sir. 
Q20. Frequently f 
A. Yes, sir. 
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page 489 ~ . Q21. ,vho did you leave wi there for the 
_ mountain that day? 
A. Who did I leave with ~:oing out there f 
Q22. Yes, who did you go with¥ I 
.lt. Sheriff Sturgill. 1 Q23. Just tell now your movements fr m the time you 
left Fort Blackmore and got into the mou tain up until· the 
time of this shooting. · 
A. Well, we went up there near Peaks 's parked our car, 
truck, on the left of the road coming this w_ty, struck a path, 
went around the hill-side down over into ~~ little swag, and 
we found four barrels of beer. ·we poured that out, come 
back and got our truck and come up the ~ountain, up h~re just below the Camp Rock, on to the righ of the road and 
went out in there and we found.another stil outfit. We tore 
that up, went back to the road and by that time Mr. Whitea. 
and · Sheriff Quillen was there. 
Q24. Did you know they were going· to be in there that 
day, know anything about them coming in there Y 
1\. No. sir, I didn't. 
Q25. All right. Where did you see the first f 
A. That was the first. They was out there at 
page 490 ~ the road where we left our tru k when we come 
back. 
Q26-. Vlhere was that point where you le the truckf 
X.. Oh, it was about three-somewhere fr m three-quarters 
to a mile down on the other side of the m untain from the 
Camp Rock. 
Q27. Well then, where did you go from there when you 
g-ot to them! 
A. We come around by the Knob Sprina, back down the 
leading point, down there f ornenst the Lan ys, and left our 
car and truck there and went down on the right of Laney's 
house and back up the branch, down belo Laney's house. 
Me and Sheriff Quillen went up the branch nd left the other 
boys down there. We got down there an me and Sheriff 
Quillen went up around the holler from the ouse and started 
back up the hill, and I don't remember-Q ·uen fired a shot 
and I don't remember whether he fired a shot before the 
other fellow did or not, a signal shot. An way, there was 
two or three shots there between them for signal shot, and 
,vhited and Sturgill come to us then. The had a still and . 
a worm. 
Q28. Well, where did you go from there 
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. A. "\Ve went back to the top of the mountain to where 
our truck and car was. 
page 491 ~ Q29. Now that is on top of the mountain, you 
say rather opposite the Laney and Hamilton 
house? 
A. Yes, sir. 
Q30. Well, at that time did you know Pete Hamilton? 
A. No, sir. 
Q31. Did you know he was in that country? 
A. No, sir. 
Q32. Had you ever seen him that you know of? 
A. No, sir. 
Q33. Did you know Cloyd Laney at that time? 
A. Yes, sir. 
Q34. Well, when you got pn top of the mountain there 
back to where your car and truck were parked did anything 
happen there T 
A. Well, there had been somebody broke into the truck, took 
some stuff out of the truck. . 
Q35. Well, did you hear any shooting .there? 
A. Yes, sir, there was somebody shooting from off the 
porch down there at Mr. Laney's house. There was some 
several shots :fired there, and I heard some three or four hit-
the tiniber there next to us. 
Q36. Well, where did you go then from there! 
page 492 ~ A. "\Ve come back around by the Knob Spring 
and parked up there next to the Camp Rock anu 
went back down in there next to Laney's again, started back 
down there. We heard so much shooting we figured they was 
making liquor in there, and we was going back to look again. 
We knowed where another still place was up the ·holler and we 
figured we would go up there and drop back in there. 
Q37. Who went with you there! 
A. Wilmer Whited and John Sturgill. 
Q38. The sheriff didn't go? 
A. He had hurt his ankle; he said he just didn't believe 
he could make it. 
Q39. ·well now, just tell what happened, from the time 
you went down into that-well, which way did you go from 
the Camp Rock there? 
A. There was a little path went around there. There was 
one path come down this way and we took out through here 
and went out here and then the main road and went on down. 
Q40. Went into the haul road that led down there into 
the Carter boundary? 
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i A. Yes, sir. 
I Q41. Just go ahead and t 11 now what hap-
page 493 ~ pened from there on. , 
A. Well, we was going on ~own that road, un-
til we got down pretty close to the old fie ,d there, and I just · 
spoke to Mr. Whited and Sturgill, I sai "Well, we better 
get off into the hollow", and about that time Wilmer said, 
'' ,v ell, there is no use now ; yonder is woman''. So we 
just walked on the road and when we cole around the bend 
Mr. Laney was standing in the road. 
Q42. Now did Laney have anything? 
· A. He had a pistol. i 
Q43. Who else could you see there whe 1. you got in sight 
besides Laney? 
A. Two women. 
Q44. And there were the women with r ference to Laney? 
~~- They was standing just above the r ad. . 
(~45. What happened there thent 
A. Well, we walked right on until we got down pretty close 
to them, and this other man sprung up oht about the lower 
side of the road. He was sitting down or1 hunkered_down in 
some little sprouts and briers there. He j st riz out of there 
with a double-barrel shotgun and made o e step back in the 
brush and opened fire on us, nd from that why 
page 494 ~ Laney he stepped into the hr sh and he went to 
shooting. 
Q46. How close was Hamilton-was Ha ilton in the roa.d 
or had be gotten out of the road there wh n he fired the first 
shot? 
A. He just stepped back out of the road. 
Q47. How far out of the road T , 
A. Well, he stepped about one step ba out of the road. -
Q48. How many shots did Hamilton fire 
A. He fired four, all I know of. He fir d two right-
Q49. The first shots that be fired, how ny did he fire t 
A. Two. 
Q50~ Had anybody fired a.ny shots befo e Hamilton shot? 
A. No, sir. 
Q51. And how about Laney? Did he s ooU 
A. He shot after Hamilton did. Hamilt n shot first. 
Q52. Had anybody shot before Laney ot? 
1 .A.. No, sir, except Hamilton. I 
: Q53. Then what happened when Hamilton and 
page 495 ~ Laney began shooting! 
A. Well, when they began s ooting, about the 
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time they began shooting, the dog grabbed me by the leg 
there. 
Q54. Where were you when the dog got you by the leg Y 
_ A. In the road. 
Q55. How close to where Hamilton and Laney left the road 
were you when the dog got hold of you Y 
A. Well, I was in ten or fifte~n feet of them, I guess. 
Q56. Ten or fifteen feet of Hamilton and Laney, you sayY 
A. Yes, sir. 
Q57. Now you say a dog got you by the leg· there Y 
A. Yes, sir. 
Q58. What did he do to you t 
A. He bit me. 
Q59. And what happened then when the dog bit you f 
A. I shot him loose from my leg·. 
Q60. What was the dog· doing when you shot him Y 
A. He had hold of leg. 
Q61. Did you fire any shots there on that occasion t 
A. Yes, sir. 
page 496 ~ Q62. You say you shot and killed the dog. Was 
that the first shot you fired Y · 
A. Yes, sir. 
Q63. Now when Hamilton and Laney got down out of the 
road and began to shoot, how did they go, what were their 
movements from the time they began shooting¥ 
A.. vV ell, part of the time they was going forward and part 
of the time they was breaking off. There was brush there. 
They was dodging backwards and forwards between them 
hrush, going down the liill. 
Q64. How did they go with reference to each other? 
A. Mr. Laney was just a little in front of Mr. Hamilton.: 
Q65. Laney was in front of Hamilton Y 
A. Yes, sir. 
Q66. Well now, had you shot any before you shot that 
dog? 
A. No, sir. 
Q67. That was the first shot you fired f 
A. Yes, sir. 
Q68. At the time and just after Hamilton and Laney began 
shooting, what was the position of yourself and 
. page 497 ~ Wh~ted and Sturgill, if yol! recall? . 
A. Well, when the shootmg started Whited left 
the road and Sturgill both . 
. Q69. What direction ·did they got 
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A. Below the road into the brush. 
Q70. And what were your movements t en T 
A. I went on around-there was a log laying just below 
the road there. I went on around the en of that log and 
went down the way Laney and Hamilton ent. 
Q71. Where were you when you fired t e first shot Y 
A. After I shot the dogf 
Q72. Yes, sir. I 
A. I was down below the road, about tw~nty-five or thirty 
feet from the road. I 
Q73. Twenty-five or thirty feet. Wer, you shooting at 
auybodyf 
A. Yes, sir. 
Q74. At whomT 
.A. Laney. 
Q75. How many shots did you fire? 
A. Two. I 
Q76. Two besides the shots that you shpt the dogT 
.A. Yes, sir. \ 
page 498 ~ Q77. What was Laney doin~ when you were 
shooting there I . 
A. He was shooting in the direction I as. 
Q78. How close would you say you were to him when you 
fired those shots T 
A. Oh, seventy-five or eighty feet, I gue s. 
Q79. Did you notice at that time, the ti e you were shoot-
ing and they were shooting at you, did you otice the position 
of Sturgill and Whited Y 
A. They was at my left. 
Q80. To your left Y 
A. Yes, 1sir. . 
Q81. You were lower man, then-that is the man furthest 
down-
A . .Sturgill was a little ahead of me. got behind when 
the dog- had ahold of me. Sturgill was a little bit in front 
of me, to my left. I never saw Whited any ore after he left 
the road until the shooting was all stoppe . 
Q82. Did you see Sturgill or Whited sho t T 
A. No, sir. 
Q83. Do you know whether either of the shot or not? 
A. I couldn't say. 
page 499 ~ Q84. R,ight much excitement and 
confusion thereY 
A. Yes, sir. I was watching the men hat was shooting 
back at us. 
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Q85. vV a.s any shooting done by you after Hamilton and 
Laney diappeared over that steep place there, or was the 
shooting· that you did before they disappeared over the steep 
place? 
A. I done my shooting before they went over there. 
Q86. Did anybody shoot then after they went over the 
steep place that you know of? 
A. No, sir. 
Q87. You don't know then whether either Whited or Stur-
g·ill shot at all Y 
A. No, sir. qss. Well, was there a good many shots fired there, do 
you think! 
A. Yes, sir. 
Q89. Could you make an estimate of the number of shots f 
A .. Well, I think eighteen or twenty shots. 
Q90. How were the shots fired with reference to rapidity! 
A.. How was that Y 
page 500 ~ Q91. How were the shots fired there with ref-
erence to rapidity, quickly or slowly? 
A. Well, they was shooting· pretty fast. 
Q92. A.bout as fast as they could shoot Y 
A. Yes, I think so. 
Q93. Well, after Hamilton and Laney disappeared there 
over that precipice did you see either one of them after-
wards? 
A . .Seen Hamilton. 
Q94. That was, saw him after he had fallen Y 
A. Yes, sir. 
Q95. Did you go to him Y 
A. Y.es, sir. 
Q96. Who went with yon to himf 
A. Sturgill and Whited. 
Q97. Was he dead when you got there¥ 
.Li:\.. Well, he gaped about twice, I think, after we got to 
him. 
Q98. From the place you first found him after you went 
to him was he moved there from that place any? 
A. We straightened him out. 
Q99. About how far, in straightening him out f 
page 501 ~ A. Oh, I guess moved him about half the Ieng-th 
of him, something near that. 
(~100. ·why were you straightening him out there Y 
A.. The way he was laying·, looked like we could move him 
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up and make him lay in a little better shape than he was lay-
ing there. I · QlOl. Did anybody come to you then Y 
A. Mr. Hamilton's daughter came. 
Q102. When you got to Hamilton did you see any :fire-
arms there? 
A. There was a. shotgun there. 
Q103. Where was the shotgun with refe nee to Hami]to11:'s 
body? 
A. It was laying the breech of it just in. under his leg. 
Q104. What was the condition of that rotgun when you 
found it there! 
· A. It was broke down. 
Q105. ·wen, did you examine to see whe, er there was any 
loads in that or otherwise? · I 
A. Well, I seen one empty hull in it. 
Q106. One empty hull Y 
page 502 } A. Yes, sir. 
Q107. What became of that gun? 
A. Well, we brought it out with us. 
1 Q108. Do you know who got the gun hen you found it 
there? 
A. No, sir, I just couldn't say. Mr. ited or Mr. Stur-
gill one g·ot it, and I jusb couldn't say whi h one got it. 
(~109. Do you remember whether the gu was latched back 
after you picked it up there and examined iU , 
A. Well, I never paid no attention to hether they ever 
broke it back up. I believe they carried it n just like it was; 
I helieve they did. I am not positive abqut that. 
QllO. How long did you remain there a:flter you got to Mr. 
Hamilton! J 
A. Oh, not but a few minutes; I woul n 't know-stayed 
there until Laney's wife come down there, and sl1e asked Mr. 
Sturgill to take her baby and he took her aby and held her 
baby for her a few minutes. 
(JJ J. Then where did you go? 
A. Went back to our car and truck. 
QJ 2. Who did you find there at the car and truck Y 
A. Sheriff Quillen. 
page 503 } Q13. You informed Sheri what had hap-
pened? 
A. Yes, sir. 
Ql 4. And where did you go from there Y 
A. Well, we went from there home. Mr. Quillen and 
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\\rhited went back up on the Knob. We stayed there until 
they come back. 
Q15. Now you say the dog-what kind of a dog was thaU 
A. He was mostly white, a little black on him. 
Q16. About what size dog was he! 
A. Well he was about an average size dog, pretty good 
size dog. . 
Q17. Which leg· did he have you byY 
A. Right one. 
Q18. Did you exhibit that leg, show it to anyone f 
A. Yes, sir, I showed it to Hagan' Richmo:q.d, Common-
wealth's attorney of .Scott .County. 
Q19. When with reference to the time you were bitten did 
you show that leg· to himT 
A. Well, I was bitten on Friday and I showed him the leg 
Sunday morning. 
Q20. What was the condition of it at the time 
·page 504 ~ you showed it to Mr. Richmond t 
A. Well, it was all settled green around my 
leg, blue and green around my leg there. 
· Q21 . . State whether there was any scars or prints of teeth 
on-it? 
A. No, it was just kindly scratched, my leg, a little bit .. 
He didn't bleed me none, just kindly scratche4 my leg a little 
·bit and bruised it. I had on a heavy pair of pants and over-
alls and underwear. He pinched me. 
Q·22. From the time you got in s.ight there, came around 
that· bend and got iri sight of those people, how far had you 
gotten down the road towards them before the sh(?oting be-
gan? 
A. We got down about ten or fifteen feet of them .. 
Q23. At what point there did you take your pistol outt 
A. When that dog started to me. 
Q24. Well now, as you went around the bend there and 
went .on down the road, what kind of a gait were you going in, 
you three men Y 
... !\.. Well, we was walking pretty pert .. 
Q25. Walking how! · 
A. Pretty pert gait .. 
page 505 ~ Q26. Just walking f 
A. Yes, sir. 
Q27. Do you remember what order you were walking in, 
whether abreast or one before the other? 
A. Well, we was walki~g all right along together. 
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Q28. Did you notice whether Sturgill or Whited got their 
pistols out there at any time Y 
A. No, I didn't. Laney was standing th· re with his pistol 
in his hands, both hands, and I was watchi g him. 
Q.29. What kind of pistol did you have¥ 
A. I had a .38 special. 1 Q30 . . 38? · 
A. Yes, sir. 
Q31. Mr. Flanary;had you been in that ountry frequently 
bc•fore his f · 
. A. Well, it hadn't been long before thatJ 
Q32.· Did you know at this point where this difficulty took 
place, where that shooting took place, dicll you know what 
county it was in; or what county did you thi)nk it was inf 
A. I thought it was in Scott County, betause there was a 
painted line on this ridge this side of th~re, and I had al-
ways been told that was the county line. ~ 
Q33. How far would that h :ve been from the 
page 506 ~ painted line, would you say, th t that was, where 
you were told was the line Y , , .. 
A. Well, it was three-quarters of a inil , I guess, on thh~ 
side, something near that. 
Q34. Now what do you mean by a pain :ed line there, Mr. 
Flanary? 
A. Well, there· was rocks painted along there and set up 
and on down the mountain there.· 
Q.:15. Red paint, was it Y 
A. Yes, sir. 
Q36. Had you ever seen that dog befor1· Y 
A. Yes, sir. 
Q37. Did you know what kind. of a do he was, or have 
any occasion to know what kind of a dog ae was, with refer-
ence to viciousness or docility Y 
A. We run on him one time at the still efore. We had a 
time getting shed of him that time. 
Q3B. What did the dog do on that occasi n T 
A. He tried to bite us. 
Q39. Who was with you Y 
A. Sturgill. 
page 507 t ,, Q4o. About how long was tit before this oc-
currence there Y 
A. Well, that was some time in Septem r, the way I re-
member, when we had that-:- · .. · 
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Q41. Where was that still located with ref ereuce to the 
Hamilton house Y 
A. Just across on the other side of the holler there on the 
hillside from the house. 
Q42. Did you find anybody at the still on that occasion T 
A. Laney was there, and run. 
CROSS EXAMINATION. 
By Mr. Greear: 
Xl. How long have you lived in Scott County, 1\fr. },lan-
aryf 
A. All of my life. 
X2. And you had been out of the county at various points 
during that time, hadn't you? 
A. Not very much. 
X3. Well, you had crossed the county line several times, I 
guess? 
A. Oh, I have been across the county line, yes. 
page 508 ~ X4. Been across it up on the Knob and across 
it going out to Tennessee, hadn't you T 
A. Yes, sir. 
X5. And across there coming up in the Wildcat country, 
A. Yes, been out in the Wildcat a few times. 
X6. Ever cross the county line in by that way? 
A. Yes, came around to Coeburn. 
X7. On each one of these occasions did you find the county 
line of Scott County painted red, marked with red paint f 
A. At any of these other places Y 
XS. Yes. 
A. I never pa.id any attention. I believe there is a line 
painted back here ; I am not sure about it. · 
X9. ·The county line is painted red around Scott County? 
A. No, not around Scott County. 
XlO. What made you think that a line there painted red 
was the county line? 
A. Well, that _is· just what I have heard people say, that 
was the county lme. 
Xll. Didn't you know, living there at Fort Blackmore, that 
for a couple of years before this happened the 
page 509 ~ government had had engineers in there surveying 
the land they were going to buy and had painted 
red lines arounu every piece of land they had surveved all 
over Stone Mountain Y ~ 
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A. No, sir. I 
X12. You didn't know that f I 
A. No, sir. I 
X13. All you thought they ·were doingjj was painting the 
county line red? 
A. I hadn't thought anything about the, survey. 
X14. But that is what you thought the tine was when you 
saw that line painted on the rocks and tre~s? 
A. That is what I heard them say that 'fas the county line. 
X15. And you thought whenever you crbssed that you got 
in Wise County Y [ • 
A. Sure, I thought when I crossed the line I was in Wise 
County. I 
X16. That line that you saw painted the:te runs right a]ong 
with that fence down there where the big gate is, doesn't itY 
A. Well, I don't know howlbit runs there. I 
page 510 ~ seen it on clown that leading P. int there. I have 
no idea about the fence. J 
X17. Well, down in that hollow where the shooting oc-
curred it runs with that fenc.e, the Carter boundary, doesn't 
it? 
A. I don't know about that. 
Xl8. Didn't you see it there T 
A. No, sir, I never noticed it. 
Xl9. You didn't see it t 
A. No, never noticed it. 
X20. Where was this reel line that you aw? 
A. I saw some-I am not talking abou the line-I mean 
there aiu 't ,a line marked out. It is rock. set up on top or 
that mountain, along down that mountainl They told me it 
was a painted line, the county line. I 
X21. There was other places up therl · painted, wasn't 
there? 
A. I don't know about that. I am tal ing about on top 
of that leading ridge. 
X.22. That is the only paint you saw f 
A. Yes, on top of that ridge there. 
X23. And you figured when you steppe over that painted 
line you got in Wise County? 
page 511 } A. Y cs, sir, yes. 
X24. So long as you stayed o the south side of 
it you was in Scott County T 
A. I thought since I was on the other s de I was in Scott 
.County. 
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X25. Had you heard of the case of some cattle that were 
injured by dogs down there on the Carter boundary and f~ey 
had that up down at Gate City about who was going to pay 
for them Y Had you heard of that Y 
By Mr. Vicars: I object to that question because it as-
sumes the cattle were injured and because it is irrelevant 
. and immaterial. . 
. By-the Court: I overrule the objection. 
By Mr. Vicars: Exception. 
X26. Had you ever heard of the case! 
A. No, sir. 
X27. Never had heard of thaU 
A. No, sir.· 
X28. Now on this particular day I believe you said that 
Mr. Sturgill had a report on a still? 
page 512 ~ A. Yes, sir. 
X29. And you didn't have any reports that 
day, did you Y 
A. Nothing only what Sturgill told me. 
X30. So you all went up and naturally you went to where 
Sturgill had the report, didn't you T 
A. Well, sure, we always when we get a report we go to 
where we have the report. 
X31. And that was up there near Peaks' where you 
stopped! · 
A. Yes, sir, that was the first place. 
X32. And you went over there and found some beer and 
kegs and so on and you broke that upT · 
A. Yes, sir. 
X33. And you came on and had a, report on another place, 
did yout 
A. Yes, sir. 
X34. And that was up next to Hop Laney's Y 
A. Up above Hop Laney's, up here next to Camp Rock. 
X35. Well, it looked three-quarters of a mile being up at 
· at. the Camp Rock, didn't iU 
A. Yes, about three-quarters of a mile, I guess. 
X36. And you stopped there, and what did yon 
page 513 ~ find at that place? 
· . A. Well, there was some beer there and an old 
tank they had been using for a still. 
X37. And what else! 
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A. Well, a worm and caps and some old ~unk around there. 
X38. And what else? 
A. Well, there was an old saw there. 
X39. Old saw? A pretty good saw, was· 't it 7 
A. No, wasn't a very good saw. , 
X40. And a good half bushel there 1 
A. Yes, there was a half bushel. 
X41. What did you all bring away fro there Y 
A. Brought a still worm, a half bushel and a saw. 
X42. And a saw? 
A. Yes, sir. 
X 43. And put those in the truck, didn't J/1 on Y · 
A. Yes, sir. 
X44. Then as you came back out approaching the road 
where you had left your truck did you hi' ar some shooting 
out there, somebody fired a signal shot Y 
A. Out where? • · 
page 514 ~ X45. Out there near the trrckf 
• 11.. No, sir. 
. X46. You didn't hear Sheriff Quillen or Whited fire a sig-
11al shot to attract you.r all's attention Y 
A. No, sir, never heard no shot. 
X47. And you didn't hear any shot :fired there by Sturgill 
answering that and telling them he was f n the way Y 
. A. No, sir. Me and him shot some int, an old tank out 
there. . 
X48. That is after you left the tank c ming back to' the 
car, you didn't hear any shoU 
A. No. 
X49. Then you came back out and got w th Sheriff Quillen 
and Whited? 
A. Y~s, sir. 
X50. And they said they would go wit you, did they? , 
A. No, they talked there awhile, Mr. St rgill and Quillen. 
They had planned to go somewhere out th e about Coeburn, 
the way I understood them, they wa.s in the coal business, and · 
the way I remember it, Quillen asked Stur ·11 if he had them 
· papers and he said he didn't, and they dee· ed they wouldn't 
have time to go to Coeburn, and we decide while we was all 
· together we all would go out to aney 's. We had 
page 515 ~ a. report they were making liqu r there where we 
had got a still before, and we ould just go out 
there and look about that. 
X51. Out to Laney's? 
A. Yes, sir. 
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X52. You were going to Pete Hamilton's house, weren't 
you¥ 
A. I knowed nothing about Pete Hamilton. 
X53. Didn't lmow anything about him Y 
A. No. 
X54. But you did know Cloyd Laney? 
-A. Yes, sir. 
X55. Did you know that Cloyd was building a house there 
next to his granddaddy's at that time Y 
A. No, sir. 
X56. Was planning to move down. there a couple of days 
later? 
A. No. 
X57. Didn't know anything about that, but you decided you 
would go around and look in this hollow below Hamilton. 's 
house or below where Laney lived, as you thought? 
A. Yes, we got one just across on the hillside 
page 516 ~ and we went over there to look about that. 
X58. So you came around and came out next 
to the High Knob and then down. little mountain, didn't you? 
A. We come back around by the Knob Spring. 
X59. Yes, and went down- the mountain there for some 
distance and parked yo-ur car? 
A. Came back out there next to Camp Rock. 
X60. I mean before you came back to Camp Rock, when. 
you were going up there to look for a still and .Quillen got 
with you, you came out the Knob Spring and turned down 
to vour lefU 
A. Yes, turned down left. 
X61. Down that ridge? 
A. That is when we went off down to Laney's. 
X62. And went down there for two or three miles, didn't 
you, down that-
A., I don't know just how far it was. 
X63. It was a pretty good distance Y 
A. Yes, right smart little piece down there. 
X64. Then you parked your truck and the car. Now what 
did you do with the saw and the half bushel and the still 
worm? 
A. We left them in the truck. 
X65. Just left them out in the back end of the truck? 
A. No, sir, we put them in the cab. 
page 517 ~ X66. Did you lock the ca.b up? 
A. Yes, sir. 
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X67. And then you all walked down . utj.der the mountain, 
didn't you, down on that fork of Stoney Cr,ek where you were 
going to search for a still t 
A. "'\V alked down around Laney's house. · 
X68. "'\V ell, you came 1n way below his ~ouse Y 
.A.. No, not but a little piece below his h use. 
X69. Down there in the woods two oft em did find an old 
still, didn't they, and brought it out? I 
A. Yes, sir, they brought one. . · 
X70. Now as you came back up did yoj see some women 
up there near the house? 
A. Met some women down below the house. 
X71. Had some children with them? I 
A. I don't remember seeing any childre~. 
X72. Don't remember seeing any little boys there with 
hlmY I · 
A. No, don't remember any children. 
, X73. There was four wometj, wasn't there, to-
page 518 } gether there? \ 
A. Yes, sir, I think there ,yas, three or four 
women. I 
X74. Those women went on back up to jthe house? 
A. No, they started on down the hollow. 
X75. On down. And you all came on p around, two of 
you on one side of the house and two on th other side, didn't 
youf 
A. Me and Quillen came back up the ho ler. 
X76. Well, did you come on the lower si e of the house or 
upper side! 
A. Lower side. 
X77. And you didn't know where Wbite , and Sturgill were 
at that time, did you? 
A. No, sir. They was down in there omewheres, but I 
didn't know whereabouts. 
X78. How far up the hollow did you nd Quillen come 
up past the house? 
A. Oh, a hundred and fifty yards, I gu ss, something like 
that. 
X79. A hund..;ed and fifty yards T 
A. Coming back up the hill there. 
X80. Then at the time yous opped coming up 
pag·e 519 ~ the hollow you were not over a hundred yards 
from the place of this shootin , were you 1 
A. Yes, it was further than that up the e, where we come 
up the hill. 
" 
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X81. HQw much further, two hundred yards f 
.A.. Well, I hav:e never been the distance right out through 
there ; I just couldn't tell. 
X82. Not ·very far, is it1 
A. No, it 4; not very far. .. 
X83. And at that point you-all turned back up the hill and 
came around and fired some ·signal shots to find out where 
Sturgill and Whited were, didn't you? 
A. Yes. I don't know which one fired first, whether Sheriff 
fired tµe shot or whether they .fired it. I wouldn't say. 
X84. You all did fire a couple of shots there between you Y 
A. Yes, there was two or three shots fired there between 
us. .· 
X85. Then you got together and went back on up the moun-
tain? 
A. Yes, sir. 
page 520 ~ X86. You had the still you came in there looking 
. for, didn't you Y 
· A. No, I don't think that was the one. 
_X87. Well, you had the still Y 
-.A. Yes, they got an old still down there. 
X88. And you went there looking for a still and you found 
it and you went back out? 
A. We got one, but this one looked like it hadn't been uRed 
for some time. ' 
X89. You didn't look for any other f 
A. Yes. 
. X90. Why didn't you stay down there and search some 
more if you wasn't satisfied you had the still? 
A. Because, the reason there when we got on top of the 
mountain there was a lot more shooting down there, and we 
decided there was a still down there. · 
X91. You· are getting ahead of yourself. I am talking; 
about before you ever went out of· that hollow, while you 
were still down there around the house and you four came 
together and you saw that Sturgill and Whited had a still. 
Now if you weren't satisfied that you had gotten the still that 
. you had the report on, why did you go back up 
page 521 ~ that mountain Y . 
. A. That is what Tam telling yon about. ·when 
we got back on top of the mountain we wasn't satisfied. 
X92. I know, but you were satis,fied when you were down 
in the hollow, weren't you? 
A. I was satisfied at that time. 
X93. What? 
A. I was satisfied at that time. 
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X94. And so was Sheriff Quillen! 
A: I don't know whether -he was or not. 
X95. He never said otherwise 1 I 
A. ..Never said nothing about it. 
X96. When Sturgill and Whited had t e still they said, 
"Let's climb out of here''? 
A. We went back on out. 
X97. Pretty steep,· 
A. Yes, pretty good mountain. 
X98. And it is _a pretty good distance n there! 
A. Right smart little piece. j · 
X99. I guess it is between a half and tbxee-qnarters of a 
.A. Well, I guess it is close ,o half a mile up 
mile from the house up to the cars, wasn't tu · · 
page 522 ~ there. · 
XlOO. And part of it is pret1 near straight up 
and down? . 
A. Some of it is pretty steep. 
XlOl. Then yon went back up perfectly. atisfied that yon 
had the still, and after yon got up there y~n say you heard 
some shooting· down there at Hamilton's hl>use Y 
A. Yes, sir. I 
X102. And yon saw somebody on the P,Orch shooting at 
youf 
A. Yes, sir. 
X103. And what kind of a gun was he u ingY 
A. I couldn't tell-just seen the smoke. 
X104. ~ ou coulcl see the smoke. Was he using black pow-
der T · 
A. They was smoke. 
X105. Well, was- it black powder? . 
A. I am te Hing you I seen smoke ; I didn' see any powder. 
X106. Well now, yon can tell the differen e in a man using 
sn:iokeless powder and black powder, can't yon Y 
A. Well now, I couldn't tell about that. I just heard the 
report of the gun _and seed th smoke. 
page 523 ~ X107. And you are sure you aw the smoke? · 
. A~ Yes, sir. 
X108. And where was the man standin that was shoot-
ing? 
A. At the corner of the porch. 
Xl09. And the bullets hit near yon, didn' they? 
A. I heard some hit the trees there. 
XllO. Heard them hit the trees next toy u. Did you open 
fh:e on himY 
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A. No, sir. 
Xlll. You decided then you would go back down tliere, 
didn't you? • 
A. Yes, sir, we decided to go back. 
X112. And right there is where you made yo·u decision, 
wasn't it, right there when they were shooting. 
A, Made the decision what? 
X113. Made the decision to g·o back into that hollow and 
look some more. 
A. No, sir; no, sir. 
X114. What was said about it there at that time? 
A. Wasn't anything said about it at that time. 
X115. What? · 
page 524 ~ A. Wasn't anything said about it at that time. 
Xl16. Nothing said about it. You just looked 
down there: "There is just a fellow shooting at me; that is 
all right". Nothing was ~aid about it, you never paid any 
attention to a man shooting at you, bullets hitting around 
and nothing said at all, was there? 
A. Oh, we was talking about the shooting, but-
Xll 7 . .Sure you was talking about it. Now what was said 
about it, if you were talking? 
A. Some of them said, "What you reckon that means?", 
something like that. 
X118. What did they think it meant? 
A. I don't know. · 
Xll9. What? 
A. I don't lmow. 
X120. What did they say there, you fellows that were 
there? 
By Judge Bond: We don't think that is material. 
By the Court: What did they think it meant? 
By Mr. Greear: Yes. 
page 525 ~ By the Court: I think that is material. Let it 
go in. 
By Judge Bond: We except, sir. 
X121. What was said by them, what was said by either one 
of you officers there at the ti~e they was shooting? 
A. There was somebody said, "What do you reckon that 
means?'' 
X122. Did anybody answer Y 
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A. That is all I heard said about it., e cept there was a 
fell ow come to us there and he said, "Th~t. looks awful dan-
gerous'', and he had a little dog with him ~nd he grabbed his 
dog and kinda turned over the hill-side on the other side. 
X124. But you fellows didn't consider t" he danger at all? 
A. Well, yes, it was dangerous. 
X125. Well, you all didn't try to get ou1 of the way of it, 
though. l · 
A. .Not for a while. We got in the c r and truck after 
while and went back-
page 526 ~ X126. How long did you si there and watch 
this fell ow shooting at you Y 
A. Well, but a short time. 
X127. About how long! 1 
A. Oh, maybe two minutes. I : 
X128. Two minutes? 
A. Probably not that long. ~ · 
X129. And how many shots were fired t you? -
A. Oh, there was six or eight shots, I gn. ss. I don't know. 
Might have been more and might have b 1 en less; I don't 
know. 
X130. Was that the time you became dis atisfied with your 
search in that hollow and decided to go b ck? 
A. vV ell, I supposed there was somethi g wrong by them 
shooting. 
X131. Something wrong by them shooti g, so you decided 
you had better go back and search some ore f 
A. No, not that time. We decided late. to go back down 
there. wr e knowed where the old still plaqe was. 
X132. If you did not decide at that time to go back, did you 
decide to go .home then and quit the search f 
A. We didn't talk anything about that. 
page 527} X133. Well now, you were · different cars, 
weren't you f 
A. Yes, sir. 
Xl 34. And you had to talk while you ere t~gether; yon 
couldn't talk after the cars started, could ou 7 
A. Well, we couldn't talk to one another. 
X135. That is what I mean, and if the e was no way to 
communicate from the car to the truck, y u had to tell the 
man that was going to driye the truck or the car where to 
stop next, didn't you? 
A. Stopped out there at the Knob Spri g. 
X136. Out at the Knob Spring? 
A. There was a fellow got in there wit us and rode out 
to the Knob Spring. 
~ 
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· X137. And which car stopped theref 
. A. Well, I don't know. Both stopped. I don't remember 
which one was in front. 
- X138. Were· you . riding in the truck or in the car Y 
· A. I was riding in the truck .. 
X139. With Sturgill? 
A. Yes, sir .. 
X140. And Whited was driving Quillen's car 
page 528 ~ and riding with him? .. 
A. Yes, sir. 
X141 . .And which car or which one of the vehicles did the 
man ride in out to the Knob Spring? 
A. He rode in the car. 
X142. In the car. Which was in front, the truck or the 
carY 
A. I wonldn 't say. I don't know. 
Xl 43. Yon don't know which was in front? 
A. No, I don't remember. 
X144. Now at the time that you stopped at the Knob 
.Sp~ing to let that man out did either one of you all get out 
and have any conversation between you four officers f . 
A. I don't remember whether we talked any out there or 
not. 
X145. Well, when was there anything said about where 
you were g·oing to stop now? . 
A. Well, we got out at the Camp Rock and stopped. 
X146. I know, but who said to stop there f 
· .A.. Who said to stop f 
X147. Yes. 
· A. Well, I don't remember which one. Which-
page 529 ~ ever one was in front stopped and we all stopped 
· there . 
. X148. And was there any agreement- as to you going to 
stop at the Camp Rock? 
A. Well, I don't remember whether we decided to stop 
there before we got around there or not;. l don't remember 
about that . 
. X149. Isn't it a fact that is where you had started, you 
was going back to the Ca.mp Rock. Yon decided over there 
when they was shooting, ''We can ~t go back down here, he 
can see us. We· will have to go around to the other side and 
come around the other side on him'' Y 
A. Oh, •no. -
X150. If you weren't satisfied with your search and you 
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had made a trip around there and chose that way to go in 
there up on Little Mountain why didn't you go right back 
down when that fellow was shooting? 
A. We was g·oing to work up here in th;e hollow above the 
house. There was a still place in the h<!>llow there-would 
have been handier to come around there~ 
X151. You were going to work in a .h dred or two hun-
dred yards of where you had just been wo king? 
A. No, it is further than th t. We was going 
page 530 ~ to work all the hollow up ther . 
X152. You were down therie and hadn't done 
any work at the time this shooting occurr,d and you weren't 
over a hundred or two hundred yards frpm where you had 
been searching just a few minutes before, were you 1 
A. No, further than that. 
X153. WhatY 
A. It was further than that. 
X154. Why was it you didn't go right ack down and do 
your searching, if you were not satisfied 1 
A. We did go back down. 
X155. Why didn't you go back down frci>m up there on the 
mountain where you were at the time the shooting happened! 
A. Because it was handier, we :figured jbetter to get back 
around there and come back down the h~low. 
X156. Why didn't you come in that wa)T to begin with f 
A. We was going to work in below the ouse that time. 
X157. But you worked above and below it too, didn't you? 
A. Yes, we come around the house. 
X158. You came around it. Isn't it a fact that 
page 531 ~ you decided you couldn't go b ck there, that the 
fellow would see you and you ad to come in from 
the other side f 
A. No, sir. 
X159. What¥ 
A. No, sir. 
X160. That didn't have anything to do ith iU 
A. No, sir. 
Xl61. And you just went over there an 
A. We was going to work that hollow. 
X162. WhaU 




X163. And you just happened to stop the Camp Rock? 
A. Yes, we come back to the Camp Ro k and stopped. 
X164. You just happened to, no reaso at all? 
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A. Well, I don't remember which one stopped there. We 
stopped there and went bac~. · · 
X165. Now· at the time you stopped at the Camp Rock did 
you know that you were going back down into that hollow 
again! · 
A. Well, I don't know whether we decided before we got 
around there or not; I don't remember about that. 
X166. You ·can't remember that? 
A. No; sir, r don't. 
page 532 ~ X167. · And did-you get out of the car and have 
· any discussion there before you started down in 
there? · 
A. Well, I don't remember whether we talked any there or 
not. · 
X168. Just got out and started on and Sheriff Quillen said 
he couldn't go because his ankle was hurt, didn't he? 
A. He said he didn't think he could make it down there, 
his ankle was hurting. 
X169. Didn't he say he had better stay there or they would 
·steal that other still you had Y 
A. No, said, ''I will stay with the cars". 
Xl 70. And you fellows started out going down into the 
hollow? 
A. 1:es, sir. . 
X171. Now you were going down there to get the fellow 
that was shooting at you, weren't you Y 
A. No, sir. 
X172. And you didn't know who it was. 
A. "No, didn't know who it was. 
Xl 73. Well, you didn't feel very good going right in on 
that man who had just been shooting at you, did you Y 
A. I never thought nothing about that. We 
page 533 ~ wasn't figuring on going in on him. 
. · Xl 7 4. That is where you were going, right 
straight down towards his house where the fellow had been . 
shooting at you. 
A. No, I wasn't going to the house. 
Xl 75. Well, that is where you was headed, wasn't you f 
A. No, sir. . 
Xl 76. Doesn't that road you were on lead right to the 
house! 
A. Yes, but I wasn't going that road all the wav. 
Xl 77. Where were you going Y . .. 
A. I was going off into the hollow. 
X178. What hollow? 
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A. The 'hollow above Laney's house. 
X179 . .A.hove Laney's house? 
A. ires, sir. . 
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Xl80. That is where you were, you were r· ght in the middle ... 
of the hollow above his house and. the roa is in the hollow 
above his house. - . 
A. No, it is not. . . 
X181. Where is it then Y ~1 .... 
A. It is on the hill-side. 
page 534 ~ X182. Well, the hollow is rig t below-you can 
see the creek as you walk down there, can't you i 
A. I don't know whether you can or not rom the road.· 
·Xl83. You can along there where the kil · ng happened. 
A. There is some places along there yo can see it. 
X184. .And other places you can't Y 
.A. I guess that is · right. 
X185. You were g·oing to search that wh .le hollow f 
A. We are going to look in that hollow, es, sir. 
X1~6. You didn't do much searching, d d you T 
A.· No, sir. After we had this trouble do there we come 
back out. 
X187. Well, why didn't you search beftre you bad the 
trouble? 
A. Well, because we had this troub.le do n there and we 
just turned around and come back then. -
X188. Didn't you know t~at you just pasf d a whole lot of 
meal and sugar there and you never sea re ed for that and 
· never found it? · · 
A. No, sir, I didn't know it. 
X189. And didn't you know y u had passed his 
page 535 r still and never searched for that and never found 
it? 
A. No, sh:, we didn't know it. 
X190. And you didn't see any liquor w 
that trip, did you? 
A. No, sir. 
Xl91. · Didn't know that anybody had a y liquor down 
there, did you T - · 
A. No, sir, I didn't know anything about that. 
X192. And you didn't know there was an ing down there 
except a man with a gun that you wanted to et., is that rightY 
A. No, that ain't right. 
Xl93. Isn't that what you went down the e for Y 
A. No, sir. 
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By Judge Bond: If the Court please, he has asked that two 
or three times, about getting the man, and the witness says 
he wasn't looJdng for a man at all but was looking for a still. 
He repeated· 'that three or four times, and we object. 
By Mr. Greear: This is cross examination. 
page 536 ~ By the Court: Go ahead now. 
X194. As you all went down to make your first search in 
that hollow you just walked right down through the woods, 
didu 't you, off of the mountain¥ 
A. Yes, we went right on down the mountain. 
X195. And then one of you took one side of the hollow 
and-two of you took one side of the hollow and two the other 
side, and came up searching alng through the woods Y 
A. l don't know where the other fellows searched. Me 
and Sheriff Quillen came up the hollow. 
X196. And the other fellows were coming up the same 
hollow but not in the same place you were? 
A. I don't know whereabouts they were. 
X197. You separated from them 1 
.A. Yes. 
X198. And they did come on up and meet you up there! 
A. Yes, sir. 
X199. Now when you started down in there the second time 
you started on a path from the Camp Rock, didn't you? 
A. Yes, sir. 
X200. And you all three stayed on that path Y 
page 537 ~ A. Yes, sir. 
X201. And that path led into the road that 
leads down there, is that right 1 
A. Yes, where the other road comes in. 
X202. About the point where the path came in you saw 
some women and children coming up out of there walking up 
the roadt 
A. Yes, they was leaving this other path and going up the 
other road right there. 
X203. And then after you all got in the road all three of 
you just stayed rigl1t .in that road, followed it right down the 
hollow, didn't you f 
A. Down the hillside. 
X204. And you were still in that same road that led down 
to the house at the time that you came up on Laney and Ham-
ilton and the shooting· happened, weren't you? 
A. Well, I don't know whether that road leads to the house 
or not. I have never been out-
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X205. You were still in the road t 
A. Yes, sir, we was in the road. 
X206. And nobody had gone anywhere i to any hollow or 
made any search anywhere for still or anything 
page 538 ~ connected with a still down th re, had. you? 
A. No, sir, we hadn't been o t of the road. 
X207. Hadn't been out of the road. nd as ·you came 
around that log and ·came in sight of tho e people the dog 
ran out at you, didn't bet 
A. Before we went around that bend I sai · to Whited, "We 
better get off into the hollow'', I told hi , "We better geJ 
off in the hollow''. Wilmer looked ahea and said, '' It is 
too late, there is a woman''. · 
X208. YOU didn't see any woman? 
A. No. 
X209. And Sturgill said he couldn't se~the woman too Y 
A. No, Sturgill didn't say nothing abou it. 
X210. Sturgill didn't say anything, but ou came on down 
and you turned this big· log there at the urve in the road 
and there you saw two women with a ma standing there, 
didn't you? I 
A. Yes., sir, there was a man standing in! the road and the 
women standing just above the road. 
X211. And another fellow sitting down ll>y the side of the 
road! A. I never saw him until he 1raised up. 
page 539 ~ X212~ And at the time you ~~r~ed tha~ curve 
and turned that log there was httle white dog 
ran out and barked at you, didn't he? 
A. No, he never run out until we got do n pretty close to 
theni. · 
X213. He did run out and bark? 
A. Yes, he was barking and coming rig t on, too. 
X214. When you turned that curve you ever hesitated? 
A. We walked right on. 
X215. And at that time you didn't Imo anything about 
.any liquor there or anything· like that, di you 1 
,A. No, sir. 
X216. Never did know about it? 
A. No, sir. 
X217. And you were starting· on down o these men that 
were there and they weren't doing anythin ·, were they, that 
you could see? · 
A. Laney standing there with a pistol in his hand. 
X218. With a pistol in his hand T 
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A. Yes. 
X219. That was on the Carter boundary, you knew that f 
A. I imagine that was on the Carter boundary. 
page 540 ~ X220. W' ell, you had just come through a big 
gate out there in the fence Y 
A. Yes. 
X221. And you knew that was the Carter boundary and 
this house he lived in was on that boundary, didn't you Y 
A. No, I didn't know nothing about where the line was. 
X222. You didn't know that old house was the old Car-
ter house¥ 
A. Yes. 
X223. And that is the house where you thought Laney 
lived, wasn't iU 
A. Yes, sir. 
X224. So at the time that the dog· came out Mrs. Hamilton 
asked you not to shoot her dog, didn't she T 
A. She never spoke. 
X225. Didn't she say, ''Don't shoot my dog; he won't bite 
you'' 1 Didn't she call the dog back? 
A. She never done it. 
X226. Never did thaU 
A. No, sir. 
X227. Who called the dog back? 
page 541 ~ A. Nobody called him back. 
X228. This was this very vicious dog you are 
talking about, wasn't it? 
·A. Yes, sir. 
X229. That tried to bite you at the still? 
A. Yes, sir. 
X230. And nobody called him back and he never bit you 
at that time? 
A. The time we had the trouble? 
X231. No, before you had the trouble, when the dog ran 
out and you all first came around. -
A. Yes, he bit me. 
X232. I know, but he bit you after the shooting was going 
on, you said. 
A. Yes, sir, he bit me after the shooting. 
X233. Didn't he run out at you before that and bark at 
vou? 
.. A. No, sir. 
X234. He just stood still and waited until you- . 
A. He come on out there and grabbed me. The dog never 
run out there until we got down close to them. 
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X235. At the time he grabb1d you it was right 
page 542 ~ down there next to where . th t man had .gotten 
up on the edge of the road! 
A. About fifteen feet, I guess, of him. 
1 X236. You were pretty close to that pl ce? 
A. Yes, sir, we was getting pretty clos . -
X237. And this dog had just stood stil and let you come 
down there and never barked or said a ing Y 
A. I never seen the dog until he com right out from 
them. 
X238. I thought you said he didn't run out from them. 
A. No, I never said it. I said he did r out. 
X239. You told me you didn't see him until he had you 
by the leg. 
A. I never told you no such stuff. 
X240. Did he run out there and bark at you! 
A. He barked as he come along. 
X241. And you didn't pay any attentio , though, until he 
got you by the leg, did you? 
A. Yes, sir, I did, but these other f elliws looked scarier 
than the dog to me. 
X242. But still you turned around and ~hot the dog while 
the man was shooting at you with a double-barrel shotgun Y 
A. I did. I made one step {vith the dog hold-
page 543 ~ ing · my leg and I seen I coul 1 't get along that 
way and I shot the dog· loose rom my leg. 
X243. At the time you hadn't fired a. bot in answer to 
those fellows! . 
A. No, I hadn't fired a shot until I sh t that-
X244. In other words, Pete Hamilton w th a double-barrel 
shotgun had fired two shots at you all? 
A. Yes, sir. 
X245. And this boy had opened up wit a pistol, and how 
many shots did he fire at you? 
A. I couldn't say. 
X246. Well, how many had he fired at t e time the dog got 
you by the leg? 
A. Well, I couldn't ·say how many. 
X247. Well, was it several? 
A. Yes, he shot some two or three. 
X248. One ma;n with a shotgun two sho s and a boy with 
a_ pistol two or \three shots, and all the t me you had your 
pistol in your hand, didn't you f 
A. I had my' pistol in my hand at that ime. 
1··- ---
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X249. And you never answered those shots, 
page 544 ~ n~ver shot back T 
· A. No, sir. 
X250. But you turned around and shot the little dogf 
A. Yes, sir, I did. 
X251. And all the time they were getting ready to shoot 
at you again, weren't they¥ 
A. How is that! 
X252. Whatf 
'A. How is that¥ 
X253. Was Hamilton re-loading and going to shoot at you 
againY 
A. They was going· on down, backing part of the time ancl 
part of the time going forward down through the brush. 
X254. Then you started shooting at them! 
A. No, sir. 
X255. Didn't you shoot at them 1 
A. Yes, sir. 
X256. How many times did you shoot f 
A. I shot three shots in all. I shot two shots at Laney 
and one at the dog. · 
· X257. One at the dog and two at Laney f 
A. Yes, sir. 
· X258. I believe you said you had left the road 
page 545 ~ and were about twenty or twenty-five feet away 
from the road when you fired the first shot at 
Laney! - . 
-A. That is rig·ht, about twenty-five feet-about twenty-five 
feet, I guess. 
X259. And you also said that at the time you shot at Laney 
he was seventy-five or eighty feet away from you? 
A. Yes, sir. 
X260. Now isn't it a fact that at the point where this hap-
pened that it is only sixty feet from the road out to where 
that breaks over sharp, and if Laney was more than sixty 
feet out there he was out of sight and you couldn't have seen 
him at alIY · 
A. It is further than that. 
X261. Whatf 
- A. It is over sixty feet out there . 
. X262. Yon are sure of that Y 
. A. I -aru pretty sure of it . 
.X263. Well, you think your estimate is correct, do you Y 
A. Well, I think it is further than that. 
X264. You think it is further than that? 
Wilmer Whited v. Commonwealth© Virginia. 293 
Jeff Flanary. 
A. Yes, sir. 
X265. And you think at ttte time you were 
page 546 ~ twenty-five feet out here that ey was seventy-
five or eighty feet further and h was still not over 
the steep place in the bank Y I 
A. Yes, sir. 
X266. And that you shot at him twice Y j 
A. Yes, sir. 
X267. And he was shooting at you, was bet 
A. He looked like he was shooting bac. at me. He was 
shooting in that direction, looked like htwas shooting at 
me. 
X268. At that time you were there in the rush- too, weren't 
you? 
A. Yes, sir. 
X269. And you don't know what Sturgil and Whited were 
doing? 
A. No, sir. 
X270. Then did you shoot any shots at all towards Pete 
Hamilton? 
~. No, sir. r 
X271. N ?ne in that .direction going tolrds him T -
A. No, sir. · . 
X272. And did vou see him ab his head as he 
page 54 7 ~ went over there T .. 
A. No, sir. The last ever Is. en of Pete Hamil-
ton, the1·e was some snags, some dead sna s, · and I seen him 
turn in to the left and go behind them, a d 1 never did see 
him any more, not until he was laying do there. 
X273. ·wen, when you g·ot out there he as dying! 
A. No, Sturgill called and said there was a man killed down 
there. Sturgill went on ahead of me. I 
X27 4. These women started screaming hen the shooting 
started? · 
A. I never heard any screaming·. 
X275. Y.ou didn't hear any screaming a alU 
... ~. Not until the woman come down tow ere he was at. 
X276. That was his daughter, Pauline ney Y 
A. Yes, sir. 
X277. Did you know her 1 
A. No, sir, not until after that. 
X278. You didn't know her at that time 
A. No, sir. 
X279. And did you know Cloyd Laney t that timeY 
A.. Yes, sir. 
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X280. Did you recognize him when you s~w 
page 548 ~ him there in the road t 
A. Yes, sir. . 
X281. And you came out to the top of the ,bank and Sturgill 
said there was a man killed? . 
A. Sturgill was out ahead of me and he said there was a 
man killed. 
X282. And where was Whited at that time f 
- ·1\. He was back on my left. 
X283. Well, did you all g·o down there to the man? 
A. Yes, sir. 
X284. And I believe you and Whited took hold of him and 
pulled him down the hill some T 
A. vVe straightened him out. 
X285. vVell now, did you decide at that time that maybe 
that painted line was down below you there? 
A. Thought nothing about the line. 
X286. What? 
A. I thought nothing about the line. 
X287. You weren't thinking about getting him into Scott 
County? 
A. No, sir. 
X288. And that didn't have anything to do with-
A. I never heard it· called nothing but Scott 
page 549 ~ County before in my life. 
. X289. It didn't have anything to do with you 
straightening him out T 
.A. Yes, I helped straighten him out. 
X290. I say did the idea maybe the line was pretty close 
have anything to do with that f 
A. I always heard this called Scott County all my life up 
until this happened. 
X291. And· then you turned around to this woman and told· 
her that there he laid and take him home, didn't you, or 
w<.n·ds to that effecU 
A. No, sir. 
X292. What did you say to herT 
A. I never said anything to her. 
X.293. Never said anything? 
A. No, sir. 
X294. And you decided that from your experience as an 
officer fourteen years that you better take the shotgun in, 
didn't you? 
A·. Some of the boys got the shotgun; I don't remember 
which one got it. 
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1mge 550 } X295. Did they tell you th re, either one · of 
these officers tell you who sh t this. man Y 
A. No, sir. 
X296. Well, you didn't shoot him, did y u Y 
A." No, sir. 
X297. And did Sturgill say whether he shot him or notf 
... i\.. No, sir. 
X298. Whited say whether he shot him 
.,A .• Did not. 
X299. Well, did he say that he didn't? 
A. Well, I don't-I never heard him sa he did or didn't. 
X300. Didn't say either way, and St . gill said that he 
didn't shoot, didn't he 7 
A. Yes, sir, he said he didn't shoot any. 
X301. Said he didn't shoot. Well then, f you didn't shoot 
him and Sturgill didn't shoot and ,Vhited dn 't say anything, 
who was it sugg·ested bringing the shotgun inf 
A. I don't remember which one. 
X302. Was it Whited 4/ · 
A. I don't know; I wouldn't say. j · 
X303. If none of you all shoJ him, why did you 
page 551 ~- want to bring the shotgun in ~I 
A. I don't know. 
By Judge Bond: Does the Court thin that is material, 
sir? 
By the Court: This is cross examinati n. I overrule the 
objection. 
By Judge Bond: We except, sir. 
X304. Go al1ead. If none of you shot hi or claim to have 
shot him, why did you bring the shotgun i 7 
A. vVell, I don't know why they got th shotgun. 
X305. You do:n't know? 
. A. I never brought the shotgun. 
X306. You didn't bring iU 
A. One of the other boys broug·ht it; I don't know which 
one brought it. 
X307. You weren't interested in it? 
A. Of course, the gun ought to have be brought in. 
X308. The gun oug~t to_ have 7 
A. Why certainly. 
·X309. And did you look around there to get the 
page 552 } empty shells that he put out Y 
A. No, sir. 
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X310. You didn't see any, did you Y 
A. I never looked for any. 
X311. Didn't look for any. Did you open your gun to see 
how many shots or to re-load or anything? 
.A.. Didn't have to look; I knowed how many. 
X312. You knew how many you fired t 
A. Yes, sir. 
X313. And you just left the empty shells in the gun, did 
youY 
A. No, sir, I unloaded my gun before I went down to where 
· the man was at, and re-loaded. I throwed the hulls out and 
re-loaded. 
X314. And threw the hulls out there. Why did you do 
·that? 
A. Well, I didn't know where this' other fellow was at. 
X315. And you was playing safety first. Well, that is just 
like you were when you turned the corner of that log with 
your pistol in your hand. 
A. I never turned the corner of the log with 
page 553 ~ my pistol in my hand. 
X316. When did you get your pistol out Y 
A. When that dog ran out. 
X317. I thought you said that was after the shooting 
started. 
A. The dog· started before the shooting. 
X318. Oh, he did. And did the woman call him back be-
fore the shooting? 
A. No, sir, never did call him back. 
X319. She never did say a word to him? 
A. No, sir. 
X320. Never did ask you not to shoot him Y 
A. No, sir. · _ 
X321. Then you of course inquired as to who was killed, 
didn't you f You would like to know who got killed Y 
A. How is that? 
X322. You asked the woman who the man was that was 
killed 1 
A. No, sir. 
X323. Didn't care? 
A. Well, I never asked her. . 
X324. Why didn't you ask her Y 
page 554 ~ A. ·wen, I just didn't do it. 
· X325. Did either one ask her! 
A. If they did I never heard them_. 
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X326. And went back up to the sheriff a d told him there 
was a man killed and you didn't know wh it was Y 
A. Yes, sir. 
X327. Did he say, "Well, we better g~ back and find 
out"Y 
A. Yes, sir, he went up to John Shephe d's. 
X328. Did he ask you to go back down t re and see about 
it, who it was and so on 7 · 
.. A .. No, sir. 
X329. Never said anything about thaU 
A. No, sir. 
X330. He just told you and Sturgill to go on home Y 
..A. No, sir. 
X331. Well, you did go home . 
.lt. We didn't until he went. 
X332. I thought you said that you wentlon home and he 
went back to John Shepherd's. 
A. No, I never said that. 
X333. · Isn't that what you te~1ified awhile ago? 
page 555 ~ A. No, I never said it. I saicil we stayed there 
until he went up to John Shcwerd's. 
X334. You stayed there. So you wai te~l there at Camp 
Rock until be went to Shepherd's? I 
..A_. Yes, sir. I 
X335. Well, did you think at that time, ' M!1ybe we better 
go back and see about that man, see who r IS" Y . 
..A_. No, sir. 
X.336. Never thought anything about tba ? 
A. No, sir. . 
X337. And there was a woman there wi a little baby in 
her arms? 
A. Woman there with a little baby. 
X338 .. And another woman was cripple , wasn't there, 
couldn't walk very g·ood? 
A. Yes. 
X339. And anybody else there that yo about, 
was there? 
A. No, I didn't see anybody else there. 
X340. And yet you didn't know who the an was and you 
just left him, and this was a pretty rough lace you were in; 
too, wasn't iU 
page 556 }- A. Yes, pretty rough there. 
X341. And you knew that tho e women couldn't 
carry that man out of there, didn't you? 
A. Well, I don't think they could. W told them when 
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we left we would send somebody back down there to take care 
of the body. · 
X342. But you didn't send anybody T 
A. Well, we went on. She1~iff Quillen said he would go 
on to Gate City and make arrangements to send somebody. 
X343. Not so many people lived up ·hi that mountain, was 
there? 
. A. Yes, scattered around in that mountain, several of 
them. 
X344. Not so very many, considering the territory. 
A. Well, they are not so thick up there, of· course. 
X345. How far was it to the closest house there from where 
these people lived, Hamilton? 
.A. Well, I don't know,-the Knob house out there, over 
a mile, I guess, m~ybe a little further. 
X346. That is the closest house? 
A. I don't know. 
~347. In fact, that is the only other house up there? 
A. I don't know of any other. 
page 557 ~ X348. Now you did remember to show that leg 
to the boys and how the dog bit you, didn't yon Y 
.A. How is that? 
' X349. You remembered to show the leg to the boys, didn't 
you, show how. the dog bit you? 
A. I don't know whether I showed the boys-no, I don't 
think I showed them. 
X350. You didn't show it to them? 
A. Not as I remember. I just don't remember. 
l:351. You didn't show it to anybody until yon showed it 
to Hagan Richmond in the town of Gate City on SundaiY 
-A. I don't remember whether I showed the other boys or 
not . 
. x35·2. Hadn't you had some hurt on that leg some time 
before that Y · 
A. Yes, sir, I had scars on it, yes. 
X353. That is what I thought. I want you to look at this 
gun and see if that is in the same shape it was when you 
found it down there. 
_A. Well now, I never paid much attention to the gun at 
all. It looks like it might be-just had an empty 
page 558 ~ shell in it, is all I know. 
X354. Just had one? 
A. One empty shell. 
X355. One barrel empty? 
A. Yes. 
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X356. .And you saw him shoot it four imes 7 
A. Yes, sir. 
Witness stood aside. 
E. H. RICH.i."\:I OND, 
the next witness called by and on behal of the defendant, 
being first duly sworn, testified as follows : 
DIRECT EXA.MINATIO . 
By Judge Bond: 
Ql. I believe your name is E. Hagan tchmond f 
A. That is right, sir. 
Q2. Are you attorney for the Coin.mo wealth for Scott 
County, Virginia! . . 
A. I am. -
Q3. What is your age, Mr. Richmond, I · 
· A. I am thirty-one. t 
page 559 ~ Q4. How long have you bee attorney for the 
Commonwealth f , -
A. Since January the 1st, 1936. 
Q5. Where do you live f 1 
A. Live at Gate Citv. 
Q6. How long have "'you lived there? 
A. Thirty years-twenty~ftve or thirty years. 
Q7. Are you acquainted with Jeff Flan ryf 
A. I am. 
QB. How long have you known J e:ff? 
A. I'd say four or five years, maybe six 
Q9. As Commonwealth's attorney was reported to you 
about a shooting that occurred up in the igh Knob country 
in which Pete Hamilton was said to have een killed f 
A. Yes, sir. On the evening of ,the ho · cide Mr. Quillen, 
Sheriff Quillen, and Mr. Whited came to y home-I J>elieve 
it was probably eight o'clock in the eve ·ng; it was after 
da-rk-and told me what had happened. 
QlO. And did you· give them any directi ns about what to 
do a.bout it? \ 
A. I did. I asked them a few questions about it, and told 
them that they should hold a coroner's inquest 
page 560 } and take care of the body and ake what investi-
gation was necessary, and told hem that my wife 
was sick and I couldn't get away that nig t but I would go 
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over the next morning myself and make a personal investiga-
· tion. .. 
Qll. From the i11fo1~mation you got did you take it to be 
in Scott County Y 
A. vVhy that was the information that they gave me. I 
didn't know a thing·, however, about the line. I didn't know 
where it was. I wasn't at all familiar with, that mountain. 
Q12. I believe you said you knew Jeff ~,lanary ! 
A. Yes, sir .. 
Q13. Did you see him at yo:ur office shortly, a day or two, 
after this shooting was said to have taken place Y 
A. Yes, I did. As I recall it, I saw him on the following 
Sunday. 
Q14. I will ask you if he exhibited a leg there which he 
claimed to have been injured in that controversy there. 
A. Yes, sir, he did. 
Q15. Just tell the Court and jury just what you recall, 
which leg it was and what you observed there about that 
leg. 
A. As I recall, the right leg, just a little below 
page 561 ~ the calf of the leg there, there were three or four 
places there where the skin had been penetrated, 
and apparently done by some sharp instrument or-
Q16. Did that appear to be recently or of some standing¥ 
A. It appeared to be recent. I couldn't say how long, but 
it appeared to me to be recent. 
Q17. You say it appeared to ~ave been with som·e sharp 
instrument. '\Vould a dog· 's teeth have made-
A. It looked very much like it. 
QlS. :Qid Mr. Flanary on that occasion inform you what 
had done that f 
A. He did. 
CROSS EXA:MINA.TION. 
By Mr. Greear: 
Xl. I believe that was at the time that he was making 
bond for his appearance in Wise County on this, wasn't it! 
A. I wouldn't b~ at all sure about that. I am almost posi-
tive, however, that it was on Sun.day. As I rP.call, this prob-
ably happened on Friday. · 
X2. Now, Mr. Richmond, how far is it from 
page 562 ~ your home to Sheriff Quillen 's home? 
A. Only a very short distance. 
X3. About how farf 
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A. A hundred yards, couple of hundred yards. 
X4. Couple of hundred yards? 
l\.. I wouldn't be positive about that. 
X5. Well, in the town there? 
A. Just one block, yes. 
X6. And you say Quillen and Whited ca . e to your home 7 
A. Yes, they did. 
X7. And Quillen didn't send for you to ome down to see 
him? 
A. No. 
X8. You are sure of thaU 
A. I don't recall it, if he did. 
X9. But you know they were at your h me and reported 
it1 
A. Yes, sir. 
XlO. Now did they report to you who w skilled and who 
killed him? 
A. I asked them and I believ they told me. 
page 563 ~ Xll. Who did they tell you as killed? 
A. I understood them to say rete Hamilton. 
Xl2. Pete Hamilton? · 
A. Yes, sir. 
X13 .. And who did they say killed him? 
A. They said they didn't know, said they were all shooting 
and said they didn't know who .. 
X14. That is what Whited said, that" e were all shoot-
ing and couldn't tell who killed him'' Y 
A. I won't be sure about that, but said here was a num-
ber of shots fired and they couldn't say wh did it. · 
X15. And they were all shooting t 
A. Right. 
RE-DIRECT EXAMINATI N. 
By .Judge Bond: 
Ql. ,vho was present there, who was ith the sheriff in 
this conversation? 
A. Just Mr. Whited. 
Q2. Mr. Whited didn't say that all thre of the men were 
shooting·? 
A. Well, I wouldn't be sure about that a.tall; I don't know. 
They said there was a number of shots fired and 
page 564 ~ they didn't know just who fire the shots. 
Q3. Did they tell you that nybody else was 
slwoting except them? 
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}1 .• Yes, they said-I asked about that; they said that three 
or four other people were th.ere. . 
Q4. Who else did they say was shooting besides them Y 
·.A.. They said that Hamilton and Laney. 
Q5. Did they tell you who :first began the shooting? 
A. They said that Hamilton and Laney did. 
Q6. Well, now, Mr. Richmond, in order to refresh your. 
memory, after you had the conyersation with the sheriff and 
Mr. Whited at your residence, didn't you walk back out to 
the sheriff's office? 
A. Yes, I did, yes, sir. I believe to my office. 
Q7. Your office is in the court house, upstairs? 
A. Yes. 
QB. And the sheriff's office is in the court house, down-
stairs? 
A . / . .Yes, sir. 
Q9. And they went to your office Y 
A. We did go back up there and stayed for probably an 
hour. , 
page 565 ~ RE-CROSS EXAMINATION. 
By l\fr. Greear: 
Xl. Then you did go out there then 1 
A. Yes. 
X2. ·But you had this conversation at your office before 
you went out there? 
A. No, they first came to ·my house. 
X3. That is what I say, that is where you had the conver-
sation. 
A. Yes, sir. 
By Judge Bond: His residence, Mr. Greear, and not his 
office. 
X4. That is what I say, had the conversation at your resi-
-dence, and then you all went out there Y 
A. Yes, and I told them I would come right out. 
X5. Isn't it a fact, to refresh your me!llory further, Mr. 
Richmond, that they didn't know who was killed at that time 
and didn't know until after you got back to the sheriff's of-
fice and John Shepherd called up and told them it was Pete 
Hamilton? · 
.A. My recollection is that they told me at my residence, 
that Pete Hamilton was killed. 
I ! 
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page 566 ~ X6. And your recollection iJ also that they toid 
you ''We were all shooting ~d don't know who 
killed him'' Y \ 
A. I wouldn't say they said they werei all shooting; said 
there was a number of shots fired and thcv didn't know; who 
did it, is the way I remember. I wouldn't! say they said they 
were all shooting. I wouldn't say that. don't know. 
Witness stood aside. 
WILMER WHITED, 
the defendant, being :fifirst duly sworn, t stifled ~s follows : 
DIRECT EXAMINATI r. 
By Judge Bond: 
Ql. I believe your name. is W. C. Whit d f 
A. Yes, sir. 
Q2. Commonly called Wilm_er Whited 7 
A. Yes, sir. . , · 
Q3. Where do ypu live, Mr. Whited! I . 
A. Well, I live near Gate City. , ~ 
Q4. How long have you lived there Y 
.A. Well, at this point I have just been t ere three months. 
Q5. I mean_ how long have y4 lived there about 
page 567 ~ Gate CityY 
A. Thirty-three or four yea ·s. 
Q6. What is your age now Y j 
A. Fifty-three. 
Q7. Where did you live prior to the timi you came to Gate CT~? . 
A. Well, I was raised up in what they 11 Big Moccasin, 
eleven miles out of town. 
QB. Scott County? 
A. Yes, sir. 
Q9. Are you· a deputy sheriff for Sheri Quillen of Sco~t 
County?' 
A. Yes, sir. 
Q10. How long have you been T 
A. I've served three year for him, thre year next month. 
Q.11. Do you recall the day on which P te Hamilton was ~ 
said to have been killed Y 
A. Yes, sir. 
Q12. How did you happen to be in the mountain on that 
· day, if you were in there 7 
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A. vV ell, Sheriff Quillen had some business in 
_page 568 ~ Coeburn and he inf.ormed me that morning he 
wanted me to go with him, was going on business, 
and we had to c:ome by the way of Fort Blackmore in order 
to get some papers that his partner, Mr. Sturgill, had. So 
we come to his home and inquired for him and his wife in-
formed us that he was in the mountain, so we come on up the 
mountain and found this truck parked on the south side of 
tho Camp Rock. So we parked there and waited until they 
come in, and g·ot tog·ether. 
Q13. About what time would you say it was that you found 
.the truck parked there, Mr. Stnrgill's truck! 
· A. ,ven, the best I remember, it must have been sometime 
after twelve or close to twelve o'clock, or after. 
Ql4. About how long did yon wait there until Mr. Sturgill 
came to youf 
A. We was there some little time; I don't recall now. 
Q15. Who was \Vith him when he came to yon f 
A. Flanary, Jeff Flanary. 
Q16. And where did you go from there when Sturgill and 
iFlanary came to you Y 
A. We left there and come out near the High Knob and 
then turned to our left and went down what they 
page 569 ~ call Little Mountain, I believe they call it. 
Q17. Do yon recall what Sturgill told Sheriff 
about the papers, whether he had them, or how that was, 
whether he had the papers with him that the sheriff wanted! 
A. Yes, sir, I remember that Mr. Sturgill told him that he 
didn't have the papers that they had to have in making their 
settlement. 
Ql8. And I believe you said you went around Little Moun-
tain. In going tllat way did you go by Camp Rock Y 
A. Yes, sir. 
Q19. And then out near what they call the mountain spring·, 
there at the foot of the main Hig·h Knobf 
A. Yes, sir. We went out to the foot of the knobs and 
tnrned-
Q20. Which way did you go,from there? 
.l\.. Turned back to our left. 
. Q21. Left as .you ~o towards Norton. Is there a road 
graded around there 7 
.ll.. Yes, ~:raded road out the mountain. 
Q22. Where did you go after yon went out that Little· 
Mountain· there? Did you leave your car and truck and go 
somewhere! 
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page 570 ~ A. Yes, sir, we parked there on top of Little 
Mountain. 
Q23. And then where did you g·o 1 
A. We went off to our left from the cat down over the 
mountain, a piece and struck flatter land do n there, and we 
worked off down through this flat land, o down in below 
some buildings. 
Q'24. How did you divide there? 
A. Well, for some distance down there Jwe worked along 
pretty well together-flat land down throng~ there and briers, 
and there was water in that section and w1 didn't know but 
what we mig·ht find what we was looking foi;- down there, and 
we worked pretty well together for some distance down there, 
then Sturgill and myself we wandered off tb our right some, 
out down farther on down and got separate there. 
Q25. Did you find anything down in ther ? 
A. Well, not on that side we didn't. We worked on down 
the valley there a piece and crossed a str m of water and 
hit what they call one of these old tram r, ads, over on the 
other ridge. Well, we worked back up h~re some distance 
and we come to an old still point where Mr.1•F1anary and Mr. 
Sturgill had got a still sometinle before, and we 
}lage 571 ~ found that they had been wo king there since 
that. There was wood cut and p led around there, 
and sign of a run recently. So we founds gn of tracks and 
I hit a trail leaving this point and f<:>llo ed it off arounu 
higher on the mountain, kindly in the bre , and I found a 
still hid out by the side of a log. Well, I thr wit off down the 
mountain, rolled it down, and then followe the trail on fur-
ther and located a worn, still worm. So I orked back then 
and got with Mr. Sturgill close to the old st 11 point. We- left 
there then and come up the holler toward these buildings, 
come on up by them and around the barn nd on around in 
above the house, and we hadn't seen or hea d Sheriff Quillen 
or Flanary in some little time, and I fired a signal to find out 
where they was at, and he answered me ba k. He was right 
close to us, just out maybe thirty yards fro us. So we got 
.together there and worked our way back u out to our cars 
on Litt!~ Mountain. 
Q26. Back to your car and the truck? 
A. On top of the mountain, yes, sir. 
Q27. About what time of the day was it hen you got bac~ 
on the top of Little Mountain where you ad left your car 
and your truck. 
' 
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.A. Well, I judge it was somewhere from_ three-thirty-
three to three-thirty, I'll say, in the afternoon. 
page 572 ~ Q28. After you got back up there to your car 
and truck, did anything happen there anywhere 
that attracted your attention? 
.A. Yes, sir, there was some shooting, reports from guns, 
from off in the dirAction of these buildings down-
Q29. That is the building· that you afterwards learned to 
be the building where Hamilton lived f 
.A.. Yes, sir. 
Q30. About how much shooting or how many shots did you 
hear :fired, reports of shots, in that vicinity? 
A. '\Vell, I didn't pay any particular attention. I judge, 
though, there must have been from six to eight shots, or maybe 
ten. 
Q31. Well, could you tell about where those shots were 
aimed or where the bullets-did you hear any report of bullets 
there near yon! 
A. Yes, sir, I heard a report bullets in the timber, some 
two or three. 
'Q32. Close to where you all were f 
A. Yes, sir. 
Q33. Did yon see anybody there at that point except your 
· own men-did anybody come to you there Y 
page 573 ~ A. Yes,.sir, there was a man come to us there. 
Q34. What was his name Y 
A. Mr. Alvis, I believe he said his name was, Charlie 
Alvis. 
Q35. Did he have anything with him? 
A. Yes, sir, he had a little dog with him, and a shotgun. 
Q36. Was his attention attracted by that shooting? 
A. Yes, sfr. it was. 
Q37. What did he do Y _ 
A. Well, he made the remark that he had a borrowed dog 
and he didn't want him to be killed and he grabbed his dog up 
and took off over on the other side of the hill. 
{~38. Anyh'.ow, he was going to take care of the dogY 
A. Yes, sir. 
Q39. Well, how long· did you remain there on top of Little 
l\[ ountain there. until you moved? · 
A. Well, it wasn't but a short time. We stayed around 
tliere maybe five minutes. 
(J40. Then where did you go? You say about what time 
do you think it was now that you left there 011: -the top of the. 
Little Mountain? 
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page 574 ~ A. I judge it was around f om three to three-
thlrty. 
Q4L Three to three-thirty? 
.A. Yes, sir. · 
Q42. All right. Now from where you w re there, the Little 
l\fountain, and the reports of those shot , did you see the 
house down there on the creek, what was own as the Carter 
house, where you afterwards learned th t Hamilton lived f -; 
Was that in plain view of that house? 
A. Yes, sir. 
Q43. And after you left there-you say you left there you 
think it was something like three-thirty where did you go 
then? -
A. We come back out by the High Kno , let Mr. Alvis out 
thel'e. He rode back out with us to the igh Knob. From 
there we went back over to the Camp . 
Q44. Did you tarry any length of time at the High Knob 
where Mr. AlviR left you, or did ·you- 1 ~ 
.A. Well, I couldil 't state-not to amou 1t to anything. I 
don't remember whether we · had any con ersation there or 
not. 
Q45. Was that there near thr spring, the Knob 
page 575} spring·, where you stop. ped and Mr. Alvis got out 
of the car? · 
A. Well, I don't know where the sprin is at. I am not-
familiar with that country. But about wh e the road forked 
nnd made intersection.· 
Q46. One goes to N ortou and one back t ward Fort Black-
more? 
A. Yes, sir. . 
Q47. And there is three roads, one goe to Norton there 
and one to Fort Blaclonore and one do the mountain at 
that point! 
A. Yes, sir. 
Q48. Where did you stop next? 
A. We stopped at the Camp Rock. 
Q49. With whom were you riding at th t time, 
A. I was driving sheriff Quillen. · 
Q50. And was Sheriff in the car with yo T 
A. Yes, sir. 
Q51. ·Where did you next stop, after you left the mountain 
spring there Y 
A. At the Camp Rock. 
(~52. Do you know why you stopped the e? Do you have 
any reason or know why you stopped your ar there Y 
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' . ·.A. Well, there had been some talk among us-
page 576 ~ I don't recall who it was-but we didn't seem to 
be satisfied with the work we had done. In other 
words, the still we had captured wasn't in operation, and we 
had a report on a still in operation there, and we talked that 
there was another one in there somewhere, and I didn't know 
whether they intended to go back and do any more search-
ing or not, so I was driving the front car and stopped and 
the others come up. -
(J53. Where dicfyou go from there then after you stopped 
there, and who went with you Y 
A. Well, Flana~y and Sturgill and myself. We struck a 
littJe path that led off out down over the mountain. We fol-
owed it, dowil some distance, and come into another road 
down there, wagon road, from that on down to where it hap-
pened. · 
Q54. Just go ahead from that-well first, Mr. Whited: did 
you know Pete Hamilton at that time t 
A. No, sir. 
(~55. Did you know there was such a man¥ 
A. No, sir. 
Q56. Did you know Cloyd Laney! 
A. Not at that time, no, sir. 
Q57. Had you ever seen him Y 
page 577 ~ A. Not to my remembrance. 
Q58. Had you ever been raiding before in that 
mountain? 
A. No, sir, never had. 
Q59. Not acquainted in there at all? 
A. No, sir. 
Q60. Well now, you go ahead and tell your moveJ.Uents 
from· the time you got into the haul road from the little road 
where you went down from the Camp Rock until you inter-
sected the wagon road down there, from there on down to the 
shooting·, and just detail your movements from there and 
what happened and everything· connected with it. 
A. Well, we just walked on off down the road, and down 
ji1st before we hit the gate-well, I had been watching for 
signs all along, the road we was following, to see whether 
any led off or not, and just before we got to the gat~ I no-
ticed some sign on my right where men had walked up kind 
of a draw, swag. I left the other boys, I stepped off just a 
little piece up kindly following the sign where they had been 
walking, and I decided that there wasn't anything up there 
of importance, and I dropped back in with them and caught 
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up with them at the gate, maybe just befQre we got to the 
gate. I 
page 578 ~ Q61. That was, the gate you ~ave reference to, 
the entrance into the Carter b~undary T 
A. Well, there was a gate there on the ro~d we was travel-
ing. I have heard since-I didn't know-i·t was the Carte~ 
boundary. 
Q62. That was a big gate? ' . 
A. Yes, sir. 
<J63. Just across the road. I 
A. We come through the gate and on down some little dis-
tance, and Mr. Flanary suggested that we drop off to the 
left, that he knew of an old still furnace d~n there, and we 
would go down that way. Well, at that point I looked ahead 
or out the way we had been traveling and !~noticed a lady on 
the· upper side of the road, up on this flat of and there. There 
was a big log laid across there. I just oticed per from 
maybe her shoulders up, on the other side rf that log on the 
right of the road. 
Q64. How close would you estimate she wis to the road that 
you were inf . 
A. Vv ell, she must have been from thirty to fifty feet on 
tho right of th'e road, up on this flat land. 
Q65. You say Flanary at abo t that point sug-
page 579 ~ g·ested that you leave the road nd drop into the 
hollow down on the left? 
A. Yes, sir. he just made a remark that it would be best 
for us to lead off to the left. 
Q66. Do you recall whether the road that point, the 
road that you were traveling·, was a con iderable distance 
from the creek down there, small branch of1 a creek 1 
A. Well, I don't recall just what the di tance was, but I 
had noticed some water on down to our ft, along-
Q67. You say you saw a woman there ome distance on 
the right-I believe she was on your rig·ht a you wep.t down? 
A. Yes, sir. 
Q68. A little kind of a flat there 1 
A. Yes, sir, there is some flat land in re. 
Q69. A curve in the road there, pretty close Y 
A. Yes, a curve from where we was at a that point kinda 
curves to our left and then back around t our right again 
there, and she was up on this bench. 
tl70. Well, what happened when you saw -hat woman, then, 
what did you all dot 
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. A. Well, I just made the remark that I didn't think there 
was any use, that there was a woman and she 
page 580 ~ would report to them, and let's see what she 
meant, and we walked on around. 
Q71. How were you walking, about what kind of a gait were 
you moving·? 
A. V..T ell, we was walking pretty pert, a moderate gait for 
men to be traveling. 
Q72. Tell what happened there then. 
A. vV ell, we come on out and turned this curve back around, 
and off down some seventy-five, maybe eighty feet there was 
a man standing in the road, on the left. 
Q73. Did he have anything? · 
A. Yes, sir, he had a pistol in his hand. 
Q74. Did you know at_ the time who he wast 
A. Not until they told me. At that point one of the other 
officers made a remar1t, said, '' There is Laney now''. 
Q75 . .All right. 
A. So we just kept walking on. So there was a la_dy, two 
ladies standing on the right off up out of the road on this 
kind of a gTassy flat land there. So we just kept moving on.· 
At a short distance there between where we had come around 
and this man there was a dog charged us from over where 
these two women stood, come at us, and I drew my gun to 
keop the dog .off me, but before the dog got to me I had no-
. ticed this fellow Laney throwed his gun up and 
page 581 ~ when he done that I called on him, I said, ''Drop 
your gun", and at the same point this other man 
raised from behind him, I dropped at the left into the bushes. 
Q76. Well now when you got in sight you saw one man 
standing there? · 
.A. Yes, sir. 
Q77. And .some of the others remarked that was Laney'l 
A. Yes, sir. 
Q78. 1; ou say he had a pistol ill his hand f 
.A . .Yes, sir, had his pistol down like this. 
Q79. You say another man rose up there; what did he have, 
if anything Y 
A. About the time I called on him to drop his gun, this 
other man raised from heh.ind him and the firing started. 
QSO. Now who fired that first shot that was fired there! 
A. Well, I wouldn't want to say which one fired the first 
shot, but they both commenced firing on us just close to the 
same time. , - · 
\ 
. 
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Q81. Well now, wlia.t I mean, was the j·: st shots that were 
fired there shot by Laney and Hamilton r by the officers 7 
A. One of the two. 
page 582 ~ Q82. Either Laney or Ham lton 1 
A. Yes, sir. I couldn't sa:twhether the pistol 
or the shotgun, which one fired first, but it was close to the 
same time. 
· Q83. I believe you say you didn't get y\ ur pistol until the 
dog was making·-
..A.. That is what I pulled my gun for, ias to keep him off 
me. 
Q'84. And about how many shots wouldjou say there right 
in the beginning by Hamilton and Lane. or either of t.hem 
was fired? . 
A. Well, there was some several shots I-
Q85. Some how many! 
A. ~tihere was some six or seven shots fijred there; in other 
word~, they emptied their guns there, thq best I remember. 
Q86. Had they gotten out of the road $ere, or were they 
in the road when they were firing or near ~e road 1 . 
A. They was backing off, working badk off towards the 
end of this log that lays-working theirjway back ~ff and 
turning. 
Q87. How close were they together Y . 
A. Well, they were close t gether. They got 
page 583 ~ around the end of that log. 1 
Q88. And you say you turne out there before--
A. Yes, when the firing started I dropp d to my left righ~ -
in through this tree-lap. 
Q89. About how close were yo11 to Laney nd Hamilton-when 
you dropped off there to your left Y 
A. I judge we was from twelve to fourte n feet, maybe six-
teen. 
Q90. I presume you ct?11ldn 't very defi itely approximate 
distances on an occasion like that! 
A. No, sir. We was up pretty close to · 
Q91. Did you shoot any, sir! 
A. No, sir, I did not. 
092. Well. did you shoot any there at 
A. Yes, sir. -
Q93. Where were you with reference to t e road, with refer-
ence to where you first shot, if you did shoot, sir Y 
A. They worked their way in around th right of this tree-
lap "that fell there and I went through the 1 p of that up close 
to the top of the limbs, briers and bushes, and went through 
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and come around, and they had worked their way around at • 
that point and was close to the butt of this log 
page 584 ~ down there reloading when I come around. 
· . Q94. And did you shoot any there¥ 
A. Not at that point. I called on them to drop their guns. 
I said, "Drop your guns and consider yourselves under 
arrest". Well, at that point they broke, kinda whirled and 
kept loading and working their way down the hill, and some-
where six to eight feet below that I fired one shot at Laney's 
legs, and somewhere down maybe twelve to sixteen feet I 
fired at Laney again. . 
Q95. Well now, what were the approximate positions of 
Laney and Hamilton when you fired those two shots? 
A. Well, Laney seemed to try to be harboring, keeping the 
other man between him and us, staying a little in front and 
very close to him, as they worked their way down through that 
timber, and trying to watch us at the same time, and working 
their way on down. 
Q96. How close would you say Laney was to the brink down 
there where that precipice breaks off abruptly when you fired 
the last shot Y 
A. Well, I judge somewhere from thirty to forty feet when 
I :fired mv last shot. --
page 585 ~ Q97. About what distance would you say that 
you: were from Laney when you fired those shots Y 
A. Well, the first one I fired, I guess close to twenty feet 
from him, maybe eighteen to twenty feet. 
Q98. What was Laney doing at that time? 
A. Well, he was working, trying to work his way through 
the brush there, and I don't recall whether he was firing at 
that time or not, but they was just reloading there a.t the end 
of them logs, or they kindly checked there, hesitated, and that 
is when I come around the otl1er way on them, called on them 
a secondi time. 
Q99. What kind of a pistol did you have? 
A. I had a .32-.20. 
QlOO. What Idnd of bullets did you use, what kind of shells 
did you use in that pistol Y 
A. I used steel jacket. 
QlOl. Steel jacket? 
A. Yes, sir. 
Q102. You say it was a .32-.20? 
A. Yes, sir. 
Ql03. Is that about the same caliber of a pistol they used to 
call a .32 Y Is· that the same caliber as a .32-.20 T 
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A. Well, it is close the same. The shells don't 
page 586 ~ work good in them. Sometim s they use a .32 
. ,vinchester ~hell in thP. bun bulthere is a differ-
ence in them, but very little. 
Q104. Well, do you know whether either r. Sturgill or Mr. 
Fla.nary fired any shots there? _ \ . 
A. No, sir, I don't know what they done .from the time th.e 
firing started. I 
Q105. You didn't have your eye on themb on Sturgill Y 
A. Beg your pardon. I 
Q106. I say you wasn't looking when tha~ :firing was going 
onY 
A. No, sir, I wasn't watching anything they done at all. 
I was trying to keep my eye on the men. 
Q107. About what was the rapidity of t at shooting! 
A. Well, they was fired pretty rapid right at the start, some 
several shots fired, then there was a lull a d there was some 
more shots then fired after that. They orked their way 
on down to this break where it breaks ove ·, close to it, and 
Mr. Hamilton, the last I seen of him, had h" gun broke down 
across his knee and Laney was on his righ , lower down the 
hil1. firing· at me over here, as I went fr9m a little-there 
was three stumps over here-I made my way for them stumps 
and that space, he was firing at me. 
page 587 r · Q108. That was the last you,saw of Laney? 
A. That was the last I saw o either one of the 
men. 
Q109. And they both disappeared over tI·at precipice, that 
abrupt break-off? 
A. Yes, sir. I didn't see them go over, , t the last I seen 
of tl1e two men was on the brink of that hil there. 
QllO. Well, bow did you find out that Ha ilton was killed, 
if you did? 
A. Mr. Sturgill made the remark that one of them was shot 
and one of them killed, or something of th t kind. 
Qlll. What did you do then? · 
A. Well, I walked back out from the stu ps where I had 
got to there looking for the man out wher I had last seen 
him, come on out, and it was some little tim before I located 
him on down seventy-five or eighty feet un ]er the hill from 
where I had last seen him. 
Q112. Well, after they disappeared fro your view over 
that break there did yon see Laney any mo e? 
A. No, sir. 
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Q113. Well, when you. found out, when the remark was made 
there that a man had been shot, state whether you 
page 588 ~ went to him. 
A. Yes, sir, we went on down to him. 
Qll 4. What did you find when you got there T 
A. We found 1\fr. Hamilton there. He was laying with his 
head down the hill. A good size rock was laying under his 
shoulders, kinda under his back, and his head was hanging 
over that rock in a bad position. 
Q115. Was he dead then? 
A. No, sir, he was still struggling. 
Q116. What did you do, if anything, to the body when you 
found Mr. Hamilton in the position that you say! 
A. I asked Mr. Sturgill and Mr. Flanary, one or the two, 
to help me move him down and lay him in a more comfortable 
position. 
Qll 7. And did you move him any appreciable distance? 
A. No, sir, a short distance. 
Q118. About how far did you moYe him, if at all? , 
A. Well, we took him off of that rock I speak of there and 
laid his body down as level as we could, and his head was 
elevated a little against an old decayed log there. 
Q119. Why did you do that, why did you move him at all? 
A. Vv ell, it was just the respect I had for the man there. 
He was strugp;ling and bleeding at the mouth 
page 589 ~ considerable. I just asked him to help me-
. Q120. Tried to put him tn a more comfortable 
position? 
A. Yes, sir. 
Ql21. Now did you drag him down the hill there anyY 
A. We did not. 
Q122. Did anybody? 
A. No, sir. 
Ql23. Was he dragged at all any distance there? 
A. No, sir. .. . 
Q124. I believe the only movement at all of the body you 
state was there that vou and one of the other men took hold 
of him just adjusting his position there Y 
A. Yes, sir. 
Ql25. What did you find, if anything, there about Mr. 
Hamilton when you found him lying there f 
A.· Well, I hadn't noticed a shotgun until we moved the · 
body a.nd some of them, one of the other officers made the 
remark to get his gun and his shotgun was-when we was 
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moving him down why we pulled his legs ff the shotgun. I 
hadn't noticed it until that point. 
Q126. What was the· condition of that hotgun when you 
. found it there under Mr. Hami\ton 's_ leg, I hep.eve . 
page 590 ~ you say kinda under his leg? I 
A. It was broken down and ~ne shell in it. 
Q127. You mean that there was an em y shell in it Y 
A. Yes, sir, one empty barrel and one e pty shell that had 
been snapped on. 1 
Q128. What became of that shotgun Y \ 
A. Well, some of us, I don't recall but I ~elieve Mr. Sturgill 
brought t. he gun out and delivered it to Shiiff Quillen at the. 
cars. 
Q129 .. About how long did you rem_ ain th
1 
e after you f oun4 
that Mr. Hamilton was fatally shot and ki ed? 
A. I judge from five to ten minutes. 
Q130. Five to. ten minutes? 
A.. Yes, sir. J · 
Q131. Did anyo11e come to you there, alY of the women Y 
A. Yes, sir, there was one lady come dbwn over the hill 
where we was at, had a sma11 child in her .a~s, and she come 
down part of the way, and Mr. Sturgill, I elieve it was, met 
her a short distance from the body and to k her little child, 
asked- _J 
Q132. Did you make any re~arks there to her 
page 591 } not to come· down there or anyt~ng to that effect Y 
A.. _No, sir, I didn't make an remarks for her 
not to come down there at all. I asked her ot to bother any-· 
thing around the body, just to leave it as ·t was, that some 
of us would be back or send in help, and t leave everything 
just as it was. 
Q133. And where did you go then? . 
A. We come back up where we left our ars and reported 
to Sheriff Quillen what had happ~ned. 
Q134. Where did the sheriff go then T 
A. She1iff and myself went to what th call the Signal 
Knob to see a man up there, and I don't re all his name just, 
now, but someone that he knew, went up ere to see if he 
could find out who it was or if he knew w o it was down in 
there. 
Ql35. Well; did you find Mr. Shepherd? 
A. Yes, sir, we found a man, John Shep erd was the man 
that we went to see. , 
Q136. Did Mr. Shepherd inform you abou who it was down 
-in there or who· lived there Y 
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A. Well, S_heriff Quillen asked him if he knew who was 
down there or who was likely to be down there, and there was 
mentioned two or three names and I didn't know who it was, 
and they had me to describe the man the best I 
page 592 ~ could. I described the man the best I could and 
he said it filled the description or something of 
a fellow Hamilton. 
Q137. And then where did you go 1 
A. Well, we left there then and went back to Camp Rock 
and on off the mountain, Fort Blackmore and Gate City. 
Q138. When you got to Gate City did you inform anyone 
of wha.t had happened? 
A. Yes, sir, Sheriff Quillen and myself went to the Common-
wealth attorney and reported to him what had happened, for 
we wanted information to :find out the best thing to-
Q139. Where did you find Mr. Richmond 1 
A. The best I remember, we found him at his home. I 
wouldn't want to sta.te positively. 
Q140. About what time would you say, Mr. Whited, it was 
when this shooting took place down there f 
A. vVell, I judge it was somewhere close to four o'clock in 
the afternoon. 
Ql41. About four? 
A. Yes, sir. 
Q142. You think then you would approximate from the 
time you left out there on the Little Mountain where you l1ad 
heard the shooting down in there, that it would 
page 593 ~ have taken you about a half an hour to have made 
that round around and gone down there, some-
thing like thaU 
A. Yes, sir, from a half to three-quarters, alo~g there some~ 
where. 
Q143. About how far would you say it was, the wav the 
road goes, from Little Mountain out there where your .. ca rs 
were parked coming around by the Knob Spring and out to 
the Camp Rock and down to where the shooting took place, 
about what would you approximate that distance? 
A. Well, not being acquainted with the country in there it 
would be hard for me to say, but I judge it is somewhere from 
three to four miles, three and a half to four miles. 
Q144. Did you know anything about or have it in mind ,vhere 
you-what county this was down in there? 
A. No, sir, I never had any thought. 
Q145. You didu 't know the country at alU 
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A. No, sir, I was just working. They~s older men than 
I was, and better acquainted, and I never t ought of the line. 
Q146. Now from Hamilton's house 40 there where that 
first shooting was when you! ,re on top of the 
page 594 ~ Little Mountain, how far would yo. u estimate that 
was to the place where this s ooting took place 
where Mr. Hamilton was killed Y 
A. How far from the house to the point 
Q147. On that road there from HamiltoJ's house up thArr. 
to where the shooting took place? j 
A. I never had been over that road. I nerer have been any 
lower down than where this happened. 
- Q148. "\¥'ell now, from where the man was shooting at the 
house down there, Hamilton's house, you c 1uld see up on top. 
of Little ]\fountain, about how far was that, would you say? 
A. Well, it's somewhere from a quarter to a half a mile, 
I guess; some little distance off. 
Q149. Now how far would you say from he place up there 
on Little Mountain where you were when e shooting down 
at the Hamilton house took place, how far w s that down from 
there just a narrow line through there to here the shooting 
took place, where Hamilton was shot? 
A. Well, it would be hard to say, not knowing the distance 
from where the shooting was done down to the house. I don't 
know what that distance is. I h&ve never been over that. 
CROSS EXAMINATION 
By Mr. Greear: 
Xl. I believe you had just been deputy s eriff for about a 
year at this tiine under Quillen, is that correct, at 
page 595 ~ the time this happened Y 
A. I was appointed deputy in .ebruary and this 
happened in November, I believe it was. 
X2. The same year? 
A. Yes, sir. 
X3. Now you had served as a deputy s eriff before that, 
hadn't you? 
A. Four years before that, under Culber 
X4. Under Sheriff Culbertson Y 
A. Yes, sir. 
X5. What period of time did that coved 
A. '27, '28, '29 and '30, I believe. 
X6. Now during the time that you were de uty sheriff under 
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Culbertson, during the year 1930, were you convicted of a 
· felony in Scott County, Virginia! 
By Judge Bond: Don'f answer that. We object to that, 
sir. · 
By the Court: Well, I'd have to know the ground of your 
objection. Do you wa:nt to state it befor.e the jury or in cham-
bers? · 
page 596 ~ By Judge Bond: Go ahead and answer the 
_question. 
A. Yes, sir, that is right, I was. 
By Judge Bond: What was your answer there to that? ' 
By the Witness: I said I was. 
By Judge Bond: Now just excuse me one moment. Do 
you know what he asked you, the question 1 The question 
was, were you convicted of a felony; do you understand that 
question Y 
By the Witness: No, sir, I don't understand the question. 
By Judge Bond: Well now, ask him, Mr~ ·Greear, please, 
and let him repeat his answer. I didn't think he understood 
it. 
X7. Well-, I will be more specific, if· you want: were you · 
convicted of a felony. to-wit, of a charge of unlawfully, 
feloniously wounding one L. K. Coley, with intent to maim, 
, disable, disfigure and kill him, on an indictment 
page 597 ~ that charged that Y 
A. I had a hearing there, but I never did pay 
any fine and never served any sentence over it. 
XS. But the jury returned a verdict against you. I say 
the jury returned a verdict against you, is that correct? 
A. Yes, sir. · 
By Judge Parker: For what? 
X9. What was that verdict Y 
A. The best I remember, it was thirty days and fifty dollars. 
By Judge Bond: We don't think, sir, that is a felony. 
We move to strike that question and answer out. 
By the Court: Well, before passing on that I would like to 
. know the full facts about it. · 
/ 
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By Judge Bond: You would like to h~ve the record, the 
Court would, I presume, to pass on it, the "fhole record. 
By the Court: Yes, sir, I wquld want either the 
page 598 ~· whole record or an agreement etween counsel as 
to what the record contained. · 
By Judge Bond : I will ask the Court to strike it out at this 
period until. he makes further investigatio , if he wishes to. 
By Mr. Greear: Well, I have the pa ers here. 
By the Court: Well, it is about adjour ·ng time for lunch. 
I will pass on that when we convene after lunch. · · 
By Judge Bond:. We might save time ~o do it now. 
By the Court : All right. .I 
(Whereupon, the question was argued in chambers, fol-
lowing which there was an hour'~ recess f o lunch, whereupon 
the following proceedings were had in cha bers :) 
By the Court: The motion to exclude is overruled. 
By Judge Bond: Exception. 
page 599 } (Whereupon, the following proceedings were 
ha~ in the presence of the jurl) 
By the Court: The motion of counsel f ~ defendant to ex;. 
elude the testimonv of Mr. Whited as to hi I former conviction 
is overruled, but, "'gentlemen of the jury, ou are instructed 
that that evidence is not to be considered n determining the 
guilt or innocence of the defendant but is erely introduced 
for the purpose of affecting his credibility 
CROSS EXAMINATION, Con inued. 
By Mr. Greear: 
XlO. Now, Mr. Whited, during the time hat you had been 
·deputy sheriff under Mr. Quillen had you be n acting as chauf-
f cur for bim? 
A. Yes, sir, at that time I was doing m st all of his driv-
ing-that is, in his work. 
XU. So you went about everywhere th t he wenU 
A. Yes, sir, at that time he didn't have iry other deputy 
in that district that drove. - · 
·page 600 }. X12. Did you know where yo were going when 
· you left Gate City? 
A. Yes, sir, r did. I know where we ha started. 
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X13. That was to see about the coal bills over at Coeburn 1 
A. Yes, sir. 
Xl 4. And you didn't have any idea of going on a still 
raid at the High Knob that dayf 
A. Hadn't heard anything about it. 
X15. I believe you said that was your first experience in 
raiding up iu tha.t territoryf 
A. Yes, sir, that was the first hip I had made in there. 
X16. And tl1at was the first trip, then, that Sheriff Quillen 
had made in there since he had been sheriff, wasn't it, while 
you were acting as chauffeur for him? 
A. Yes, sir, that is the first trip I had drove him in there. 
X17. Well, yon had been driving his car for some months, 
hadn't you? 
· A. Yes, sir. 
. X18. And so far as yon know that was the first 
page 601 ~ trip he had made up in this mountain on a raid 
since he had been sheriff? 
By Mr. Vicars: That is objected to because wbolly irrele-
vant; as to whether Sheriff had made one or many trips is 
immaterial as far as this case is concerned. 
By the Court: Objection sustained. 
X19. When yon got up there to where you found Sturgill "s 
car did either you or Quillen fire any signal shots so that they 
would come to you Y 
A. Don't have any recollection whetller we did or not; don't 
think so. 
X20. You don't think vou did? 
A. No, sir. .. 
X21. Don't know for sure f 
A. I am not sure . 
. X22. Then when they came to tl1e car you decided to go on 
and make another search over in this territory, is that cor-
rect? 
A. Yes, sir. After Sheriff Quillen and Sturgill 
page 602 r talked about their business at Coeburn, why the 
best I remember tbey told us they had a report 
on another place and asked us to go with them . 
. X23. And which one led the way as·you came on up the 
m<;>untain Y Were you in front Y 
By Mr. Vicars: Tl1is is objected to because immaterial, your 
Honor. It is immaterial who led the way. 
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By Mr. Greear: I don't think it is immat rial. 
By the Court: Objection overruled. 
By Mr. Vicars : Exception. 
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By Judge Bond: The witness has alread stated, sir, they 
went ahead and found their car, that Sturgi 'scar was ahead 
and they found it parked on the mountain. l 
By Mr. Greear: Well, we have left t ere; Judge; you 
hav~n 't kept up with us. . 
· X24. Which one led the w after you left · 
page 603 ~ there, starting on tQ this locati n Y 
.A. Well, I just couldn't sta which one was 
leading the way. · 
X25. Well, at the time that you ·1eft down here and started 
the search for this other still was there any reement betwee_n 
you all as to where you would go and park the car, how you 
would go in there,,or anything of that kind! 
A. Not tha.t I remember. 
X26. Well, how did you happen to drive out by the Knob 
and down on Little Mountain then T 
I 
By Mr. Vicars: Save exception; irrelevan and immateriaL 
A. Well, l couldn't say why. These men new where they 
were going, and had their report. 
X27. Did they lead the way and you folio them out there? 
.A. I just wouldn't state which one led the way. 
X28. You don't know. Sheriff Quillen wa well acquainted 
with that mountain 7 . I · 
. By Mr. Vicars: This question is objecte to because it is 
immaterial whether he was ac minted or unac-
page 604 ~ quainted. 
By the Court: The objection is overruled. 
By Mr. Vicars: Exception. 
A. Well, I don't know what acquaintanc Sheriff Quillen 
has got with that mountain .. 
X29. You didn't know anything about the t f 
A. No, sir. 
X30. Any way, you drove down on Litt e Mountain and 
there they locked up the saw and half bush11 and still worm 
in the cab of the truck, and then you all ent down under 
the mountain, is that right Y . 
I 
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A. I don't know about them locking up the stuff · where 
they left it. I didn't pay any attention to it. 
X31. Did you lock up the sheriff's car¥ 
A. Yes, sir, I usually locked the doors when I left the car. 
X32. Now did you all go down the mountain together? 
' A. Yes, sir, close together. ,ve worked our way off down 
. that steep place-we all worked off along to-
page 605 ~ gethe r. 
X33. That is very steep and pretty rough, isn't 
it? 
.A.. Yes, sir. . 
X34. And that Little Mountain, as they call it, Powell's 
Moun ta.in, is a pretty good sized ridge? 
A. Good size ridge, yes, sir. 
X35. Now when you were going down or before you started 
down did either one of the officers point out the territory to 
you that they wanted to search and about where they thought 
the still was from their reports, or anything? 
A. Not that I recall. 
X36 .. In other words, they just turned you loose down there, 
a stranger, and going down to look for a still in a territory 
you and had never seen before, and you didn't know anything 
about the ·report, nobody told you T 
A. Well, I stayed along with the other men. I thought they 
was acquainted with the country and knew where to go. 
X37. Just went down with them 7 
A. Yes, sir. 
X38. Well, you all separated when you got down there· a 
piece, didn't you? 
A. Sturgill and myself worked together most 
page 606 ~ all the way. _ · 
X39. You and Sturgill stayed together, and 
Quillen and Flanai'y? 
A. Yes, sir. 
X40. Now which side of the hollow did you take, you and 
Sturgill? 
A. Well, we were on both sides. We went down one side 
and back up the old-time road on the right side as we come 
back up. 
X41. You went down into the hollow, when you came down 
the hollow you were traveling east,-do you know the direc-
tions up there Y 
A. No, sir, I do not. I took it we were traveling south. 
X42. The ,water ran south; you knew that, didn't you Y 
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A. I didn't know which way it was rum:ting. We followed 
the water stream, went down on the righ~ side of it as 'We 
went down the hollow and across and thenl back up the other 
side. 
X43. Back up the other side T 
A. Yes, sir. . 
X44. Now at the time you all were going down one side of 
the stream and crossing over and coming up the 
page 607} other, where was Quillen and flanaryY 
A. I don't know wl1ere theyj were at after we 
separated along about the lower end of ttt field, if you re-
member, that lays down in that flat land. 
X45. You didn ,t know which way they ere going? 
A. No, sir. 
X46. Didn't have any agreement aboui where you were 
going to meet up? 
A. Not that I know of. . I 
X47. Just separated, and you going to hrnt anywhere you 
wanted and they to do_ the same ,vay, no sys~em a~out it at all? 
A. I don't know what agreement they h~d with the other 
men, they didn't with m~. 
X48. Nothing was said to you or in yo · r presence about 
how you would go 7 
A. Not that I remember. 
X49. And you came back up then after 
your way around up and found this still, 
A. Yes, sir. . 
X50. And you brought the still and the 
Sturgill did f 
page 608 } A. We did. 
X51. Yon came up pretty clo I to the Hamilton 
house? 
A. Yes, we come up. pretty close to the h use, just outside 
the fence that was around the buildings. 
X52. Did you see any people around the e anywhere 7 
A. V.l ell, I don't reca11 any. 
X53. Don't recall seeing any women 01' hildren there on 
the place! 
A. No, sir, I didn't. 
X54. Did you holler there, ask them an hing, make ai1y 
inquiries at all? 
A. No, sir, w~ did not. \ 
X55. Then when you got up above the heuse a piece why 
there was some signal shots fired, we'ren 't 1here t 
A. Yes, sir. _ . ·-
.,_ 
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X56. How many· were fired Y 
·A. I fired one shot, and the best I remember there was one 
answered back. · J 
X57. And how far apart were yon officers at the time you 
fired the·se signal shots? 
page 609 ~ A. We wasn't but a short distance. 
X58. Just a short distance apart? 
A. Yes, sir. 
X59. Could you see each othert 
· ·A. We hadn't seen each other. 
X60. 'Hadn't seen each other at that time f 
A. No, sir. . 
X61. Then you got together after you fired the signal shots 
and discussed your find and your search, didn't you 7 
A. Well, I don't recall whether there· was anything said 
about it there or not. We got together and discussed which 
would be the best way to get :back to your cars. 
X62. Well now, didn't ~uillen and Flanary look over the 
still that you and Sturgill had 7 
A. Well, I wouldn't know. We usually do that, when we 
find one we look it over to see what kind of outfit it is. 
X63. And I believe you said that · down there where vou 
found that still that there were signs of recent work there 
where they had wood stacked up, and so forth Y 
· A. Yes, sir, there wa.s fresh signs there. 
X64. And you explained that to them there, did you Y 
A. I don't recall whether that was-we ex-
page 610 ~ plained that or not. 
X65. Well, that would just be the normal course 
of events, wouldn't it, to tell what kind of place you found 
it inY 
·By' Judge Bond: Don't argue. 
By the Court: Don't argue, Mr. Greear. 
X66. You don't remember about that? 
A. No, sir, I do not. 
X67. Then you think you decided yon had better go b~ck 
to the carY 
.. A. Yes, sir, ·we decided we would work our way back to 
our car. 
X68. Was everybody satisfied at that time that you had 
found the still that had been reported, ready to go back and 
quit the search Y 
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A. vVell, I couldn't say ""hether that wa questioned there 
or not, or mentioned. V-l e talked about the still and different 
things along the way up the mountain, kitda working back 
to our cars, but I-
X69. ThP.n you w<-mt on back o your car f 
page 611 ~ A. Yes, sir.' · 
X70. And it was a pretty steeP. climb getting out 
of there! \ 
A. Yes, sir, it was. I 
X71. And after you got back to the cars yqm were still satis-
fied that you had got the still that had been reported, and 
everybody was pleased with it, was they! l 
A. Well. there was F;omething said-I can't recall just 
whether going up the mountain or after w got back to our 
cars-that there was more stilling going on, that we hadn't 
got the one that he had a report on, but I "1~uldn't state just 
where it was at that that talk was handled,,· ut somewhere on 
our way or after we got back to our cars, so ething said about 
it. 
X72. Did anyone suggest that ''we will ~o hunt further"? 
A. There was something said about such al rough way about 
getting back down over, and I rather believ~ it was before we 
left the top of the mountain where we first !arked, there was 
something said, but I couldn't recall just wh!at it was. ' 
X73. You mean after you had climbed oht of that hollO'w 
to the top of the mountain that something~~' s said about t.hat 
you hadn't gotten all the .stills, there was ore going on? 
A. Well, some of them in the crowd seemed to 
page 612 ~ think they was oper~ting a different still to what, 
we had. 
X74. What made them think that? 
A. I couldn't say that. 
X75. Was there some shooting going o down there at 
that time! 
A. Yes, sir, there. was some shots fired. 
-X76. And those shots were hitting close round you, were 
they! 
A. Yes, sir, there was some. I heard th m in the timber, 
close. -
X77. Could vou see where the shots wer coming from? 
A. Well, I couldn't state where they wa coming from at 
all, but the report sounded like it was abou the buildings. 
X78. Well, could you see Pete Hamilton's ouse down there 
then? 
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A. Yeo, sir, I could. , 
X79. That was about a half or three-quarters of a mile-away 
from you? · 
A. Well, I don't think it was over a half mile, no way. 
X80. And down under you all Y 
page 613 ~ A. Yes, sir, considerable down grade. 
X81. And could you see any men around the 
housn there anywhere 1 
. A. Yes, sir, I saw some people there; I wouldn't want to 
swear whether men, women or what they was, but there was 
some people around the door of the house and maybe on tho 
end of the porch. 
X82. And did you see the smoke from the gun when they 
~~~~~, , 
A. Well, I never looked for smoke from the gun; I don't 
recall noticing. 
X83. Well, here is a man that was firing at you and you· 
w_ere looking down there at where the shots were coming from. 
Couldn't you see the smoke? 
~ A. I wouldn't state that I seen any smoke. 
-X:84. You couldn't state thatY 
A. No. sir. 
, X85. Well. did Flanary call your attention to any smoke 
coming from the gun down there Y 
A. Not that I recall. 
• · X86. And I believe you said this fell ow Alvis got scared and 
took his dog over the hill to protect it T 
page 614 ~ A. Yes, sir. 
X87. Well, did you all get in the cars or any-
thing to get away from them so the bullets wouldn't hit you f 
A. Well, we left there ·in a short time. 
Xl88. You left pretty shortly 1 
A. Yes, sir. 
X89. And that was the time you decided you would go 
back in there and look for more stills, wasn't it Y 
· A. No, sir. 
X90. WhatY 
A. No, sir. 
X91. I thought you just said awhile ago that it was up there 
on the ridge about the time the shooting was happening down 
there that you all decided· you had better look for another 
still, that there was more stilling going on. 
· By Judge Bond: We object to that. The witne~s didn't 
Wilmer Whited v. Commonwealth f Virginia. 327 
TVil1ner Whited. 
make that statement. He said he had n impression that 
something was said to that effect. . \ 
~y Mr. Greear: Well, he says that t t was the tim~. 
By Judge Bond: No, he dn 't say they had 
page 615 ~ made up their minds to do t at. · 
By Mr. Greear: The jury r members. 
By the Court : The jury will remember t e evidence. 
By Judge Bond: Well,.~ remember it oo, sir. 
By the Court : I overrule the objectio . 
By Judge Bond: We except, sir. 
X92. Now didn't you state that awhile go, that that was 
the time? 
A. No, sir, not in the words. 
X93. Well, was it the time Y 
A. I said there was something mentio ed about it some 
way on our way back to the cars or after e got to our car~. 
X94. Then I asked you if. it wasn't at the time th.at some 
shooting was going on down there in the h illow, and you said 
''Yes'', didn't you Y 
page 616 ~ A. No, sir, I don't think so. 
X95. What? 
.A. N0, sir, I don't think so. 
X96. Isn't it a.fact that that shooting i what made them 
think there was another still in there, i n 't that right Y 
A. No, sir. · 
X97. What made them think there was nother still down 
there then? 
A. Well, I reckon they formed their o 1inion by the stilJ 
that we had, that it wasn't in operation, ha n't been in oper-
ation for some time, and we w~s expecti g to find .a still 
either in operation or been in operation re ntly. 
X98. Didn't you just testify tha.t this on showed signs of 
recent work and had wood stacked up by it 
A. There was wood stacked up there, ye , sir. 
X99. And showed signs of recent work, didn't you state 
that? 
A. Signs where they had been around ere, but I don't, 
recall whether it had recently been stille ; the still didn't 
loQk to be that way-some· little time. 
XlOO. Well, if they decided that then yo had told Quillen 
and '.Flanary about the conditio aro~md the still, 
page 617 ~ hadn't you Y 
A. Well, I don't recall that 
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XlOl. If you didn't tell them the condition around the still, 
why either you· or Sturgill had to be the ones that wanted to 
do the additional hunting, didn't you f 
A. What was the question? 
X102. Was it you and Sturgill that wanted to go back and 
hunt some more, or was it Flanary and Quillen, 
A. Well, I just wouldn't state. I don't know. I wasn't 
very anxious-
X103. If you had the idea that there was another st.HI there 
and you gathered that idea because this one wa8 not in oper-
ation, why didn't you continue your search when you were 
down under ,that mountain, instead of climbing back out and 
coming back again? 
A. I don't know why it wasn't continued. I was just only 
acting under the other men and witl1 the other men. I wasn't 
acquainted with the mountain. 
Xl 04. You didn't like it very much when those fellows down 
there were shooting and the bullets hitting near you, did you f 
A. Well, it didn't-a man didn't feel very safe around 
there. 
page· ~18 ~ X105. And it wasn't very pleasing 1 
A. No, it wasn't. 
X106. And that was the time that you decided to go back 
to the Camp Rock and walk down in there and get that fellow, 
wasn't it? 
A. No, sir, it wasn't. 
X107. Didn't you discuss there that you couldn't go down 
from the Little Mountain side because they would see you 
coming back and couldn't catch him? 
A. No, sir, not that I recall. 
X108. Why did you go back to Camp Rock then 7 
A. I was only following tl1e other men. They was better 
acquainted with it and whatever thev wanted to do I was will-
ing and ready to do. · 
X109. So you were following them Y 
A. I say I was going· with the other men, and they was 
better acquainted with the mountains and the way of the !and 
and I was onl)~ doing what was suggested. · 
XllO. Why did they suggest to go back to Camp Rocky 
A. Well, I couldn't say. 
Xlll. You did agree, before you left Little Mountain there 
you agreed to go back to Camp Rock and then 
page 619 ~ come in from that side, didn't you f 
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A. There was something said about it. ~ don't-
X112. Something said about it. And yor drove out there 
a.nd took Charlie Alvis along and let him off t the High Knob, 
didn't you? 
A. Yes, sir. I 
Xl13. Then you all went right on to the top of the Camp 
Rock and stopped, didn't you Y . 
A. Yes, sir. I 
X114. And got out and three of you lef;t and went down 
there and left Quillen with the cart I 
A. Yes, sir, we did. [ 
X115. And when you all went down ylu didu 't do any 
searching there at all, did you? 
.A. I looked at the road all the way dow, myself-that is, 
for sign leaving the road we was f ollowingt 
X116. You looked for signs all the way~ 
A. Yes, sir, and I think the other officers did. 
X117. And did you see any sign there wi: ere anybody had 
gone out through the leaves up near that pat . where there was 
hid some sugar and meal, near the Camp R ck? 
A. Nothing more than one pl~ce·, I made in my 
page 620 ~ statement, just before we got to rhe gate I noticed 
some sign where led off to the ~ight. 
Xll8. Before you got to the gate? · 
A. Yes, sir. 
X119. Well, there was no water there, was there? 
A. No, sir, I didn't see any water there. 
X120. But you did notice a sign 1 
A. Yes, sir. 
Xl21. Wasn't that sign just after you got through the 
gate? , 
A. No, sir, I didn't see any sign through! the gate. 
X122. Didn't see anv? I 
A. :N"o, sir. • 
Xl23. And how far up that road did this trail 
that you saw? 
A. Not but just a few steps. 
X124. About how many steps? 
A. Well, I'd say not over :fifteen or twen steps from the 
road. 
X125. And did your buddies stop there u ti1 you had come 
back? 
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page 621 ~ A. The best I recall, they kept moving along 
down towards the gate. 
· Xl26. Moving along¥ 
A. Yes, sir. 
X127. And then did you run to catch up with themY 
A. I couldn't say whether I run-not likely to-walked on 
down. I caught up with them at the gate. 
X128. Did you notice another hollow after you got through 
the gate there up on the right? 
A. No, -sir, I don't recall any hollow there; may have been 
kind of a break in the mountain. 
X129. Did you notice a place there where water came down 
from out of that little gorge up there, and maybe there was 
none running.at that time, but a place where water showed 
had run down there, especially in wet weather? 
A. I don't recall any. 
X130. Don't recall that! 
A. No, sir. 
Xl.31. The fact is, yon wasn't lookin~ very much, yon was 
. hitting right down that road, is that right? 
A. Yes, sir, we usually do where there is a trail that way 
in our direction we follow it and then. watch for 
page 622 ~ sign leading from it. · 
X132. And about the time you got down to 
where you met these people Flanary suggested you all had _ 
better go down in the hollow, didn't he? 
A. It was some little distance before we met these parties, 
that he suggested we drop off to the left, that there was an 
old furnace down there that he had took a still from some 
· time before. ' 
· X133. Wasn't it just at the time yon said, "There is a 
woman''? 
A. Yes, sir, right close to the time. 
X134. Close to the time that you saw herT 
A. Yes, sir. 
X135. And was that woman looking towards you or look-
ing with her back to you Y 
A .. I wonldn 't state which way she was looking. She was 
above the road on this flat land._ There was a big log-jlaid 
there and I could just see her head and shoulders from there· 
up. 
X136. Yon were nearly to th~t log at that time, weren't. 
yon? 
A. No, some distance back from the log. 
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X137. And who was it said "There is no use 
page 623 } to go into the hollow there, ecause there is a. 
woman''? 
A. I made that remark myself. 
X138. Well now, Mr. Whited, if you ere looking for a 
still and thought there was one down int e hollow, why did 
it make any difference whether there was a woman up there. 
in the road or not 7 · 
A. Well, we wanted to find out what hetbusiness was baek 
there in that mountain, was my idea aboµt it. 
X139. Fi~d out _what the woman's bust·: ess was! 
A. 1:es, sir. · 
X140. I thought you were looking for tills. 
A. We were. 
X141. Now you never did :find a woman r·th a still, making 
liquor, did· you t . . 
By Judge Bond: Does the Court thin}{ that is material, 
that kind of examination? We object to ~hat. 
By Mr. Greear: I think that is very · aterial. 
By tl1e Court: I think that is proper or cross examina-
tion. 
· A. I don't recall ever :findin a woman making 
page 624 } liquor, no, sir. · 
· X142. Why were you inter sted in what· that 
woman was doing, then 1 
A. Well, we allowed maybe she was a lgokout for the law. 
X143. If you thought that she was on a lookout, why didn't 
one of you go on to her and the others go ~-;,·to the hollow?· 
A. We thought best to go out that wayr 
X144. Hadn't you seen some women d~ there at that 
house? 
A. No, sir, I don't recall seeing any w men at the house. 
X145. Didn't you know that people live at that house just 
a short distance from you 1 . · 
A. Well, I don't know that I knew any ne lived there. I 
had seen them there before; while we was this other monn-
.,in, parties at the house, but as far as knowing anybody 
lived there, I didn't. 
X146. Did you try to make any inquir then as to what 
those people were doing in that mountain hen you saw them 
from the other side Y 
A. No, sir, I didn't. 
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page 625 ~ . X147. Well now, why did it make any differ-
ence to you, if you thought there was a still down 
the hollow; whether there was a woman in the road or not-
what difference did that makef 
A. Well, I don't know that it made any difference with us 
at all, but we was• headed that way, the lower end of the 
mountain, from what the other boys said, and we just walkad 
on out. 
X148. That did change your plans, didn't it, when yon saw 
the woman! 
A. Yes, sir. 
Xl49. In other words, yon meant to go down that holbw 
and slip in and come in the back side of this fell ow 's house! 
A. No, sir. 
X150. Instead of following the road down where he could 
see you? 
· A. No intention of that on my part. 
X151. And you never knew of a still being down there; you 
went down there after men. 
A. No, sir, no intention-
X152. Didn't you go down there to aveng·e them shooting 
at you np there on the mountain, as you thought f 
page 626 ~ A. No intention of that, no, sir. 
X153. When you turned around that log there 
a little dog ran out and barked at you, didn't it t 
A. Well, we was below the end of the log some little dis-
tance when the dog- come out. 
X154. The dog ran out and barked, did it, and you pulled 
your gun out, didn't you Y • · 
A. I did. 
X155. And at that time the woman called to you not to 
shoot her dog, that he wouldn't bite, didn't she? 
A. Well, the best of my memory, one of the women did 
call, said, ''Don't shoot him, he won't bite you'', or something 
to that effect. 
X156. And she called him to come back, didn't she, scolded 
the dogY 
A. No, sir, he didn't come back. 
X157. Did she scold him and tell him to "come back here"? 
A. No, sir, she did not. 
X158. Didn't do that? 
A. No, sir. 
Xl59. And then when you pulled your pistol 
page 627 } out you saw Laney with his pistol out Y 
I 
i 
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A. I saw Laney with his pistol before I pulled mine. 
X160. Before you pulled yours? 
A. Yes, sir. Laney had his pistol down in his hand whe~ · 
X161. When you all came · irt sight he h d his pistol in his · 
we first came in sight. , 
hand, standing in the road 7 
A. Yes, sir. 1 . X162. Was he facing you, or sideways r you, or howl 
A. He was facing us. 
X163. Facing you t . 
A. Yes, sir. 
Xl64. Did you see any liquor there Y 
A. No, sir, I did not. ± 
X16~. D~d you.know there was any liq or there at alU 
A. No, sir, I did not. , 
X166. Then Laney put his gun up and 11 ot at you, didn't 
he? t. 
gu} Well, there :was firing started quickl
1
. after I drew ·my 
Xl67. I thought you said a hile ago you saw 
page 628 ~ him point his gun right upY 
A. This dog charged me fro where these la-
dies were, coming charging, and I pulled my gun and this 
woman made a "remark while I cast my e back and Laney 
was up with his gun and when he done th t I called to him, 
to drop his gun. .At that point the firing tarted. · 
Xl68. And that was the time that Pete t up and stepped· 
back in the bushes and started shooting wi h his shotgun Y 
A. Yes,.sir. , 
X169. 'Now Pete was shooting right thr ugh those bushes 
and briars with that shotgun, wasn't he? 
A. I don't know whether through them r over the top or 
what. · 
Xl 70. He wasn't quite that tall, was he 1 • He couldn't shoot 
over the top of them? 
A. Most of the brush there was small rush, briars and 
small bushes. 
Xl 71. Well, the brush was higher than a an 's head, bushes 
there ten and twenty feet tall. 
· .A.. No, sir, not at that point. 
X172. What? 
page 629 ~ A. Not at that point. 
Xl 73. And those briars and small bushes vou · 
speak of there was ten feet tall, wasn't the ·Y · 
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A. Not at that point where these men were; 
X174. Not at that poinU 
A. No, sir. 
Xl 75. And way, he stepped back from the road and any 
shot he shot towards you all had to come through that brush 
and briars, didn't iU 
A. Well, the best I recall the condition of things there, a 
man standing up with a gun, would haye went over the top 
of the shrubbery that was at that point. 
X176. Would have gone over the top of itT 
A. Yes, sir. 
X177.· You think that is the way it was. Well, did he point 
that shotgun at you when he shot? 
A. He pointed it in our direction, come up with it, the first 
I noticed he was just raising and the firing· started. 
X178. I believe you said at that time you all were about 
fourteen or eighteen feet apart! 
A. Something like that, yes, sir. 
X179. D~d you hear any shot whiz by? 
page 630 ~ A. What is the. questio~ 1 
X180. Did you hear any shot whiz by Y 
A. No, sir, I don't recall. _ : · 
Xl81. Didn't hear any. Well, he wasn't shooting blanks at 
you. Did it sound like blanks Y 
By Judge Bond: Does the Court ... think that question is ad-
missible? 
By the Court: I th~nk it is argumentat~ve. 
X182. Now it was at that time when they started shooting 
at you that you called on them to drop their guns, didn't you? 
. A. No, sir, I called on them before the firing started. 
Xl83. WhaU 
A. I called on them to drop their guns before the firing 
started. 
X184. Before the firing started·? 
A. Just an instant before it started. 
X185. At that time you hadn;t seen Pete, had y01•'f 
A. No, sir, I hadn'.t. · . . 
page 631 ~ X186. You just called on Cloyd to drop his 
gun? 
A. Yes, sir. . 
X187. Did you ever call on Pete to dr.op his gun; 
A. Yes, sir. 
X188. And consider himself under arrest. 
/ 
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A. I called on him a second time after I had went through 
this tree-lap and turned back, when they had worked their 
way through back off the butt of the log I c me in on the other 
side and called on him the second time. 1 
X189. In other words, he stepped over in the bushes and 
fired two shots at you, did he t i 
A. I don't know how many he fired. -
X190. Well, he had a double-barrel sho gun. Did he fire 
twoY I 
·A. He must have. He was re-loading wlien I went around. 
X191. He was re-loading and standing there with the bushes 
up about shoulder high, were they? ~ 
A. On that side of this tree-lap that fel in there the tim-
ber was larger than it was over next to th road. There was 
bushes in there I guess fifteen and some o:H them twenty feet 
high, maybe taller than that. I 
page 632 ~ :~J92 .. He was stan.ding theie · re-loa~ng, and 
while he was re-loadmg Cloy Laney Just kept 
on shooting, didn't he? · · 
· A. He wasn't standing, he wt1,s working ~s he loaded, work-
ing their way down. J 
X193. Working his way down? 
A. Yes, sir. 
X194. While he was doing that you sto d there with your 
gun in your hand and said, "Now don't shobt at me any more, 
inister; I want you to consider yourself unMer arrest and put 
your gun down", is that the way you talked to him t 
By J udg·e Bond: We object to that k nd of a question, 
SU'. 
By the Court: I think that is argument tiye, Mr. Greear. 
X195. What did you say to him! 
A. '' Drop your guns and consider yo selves under ar-
rest.'' · . 
X196. "Drop your gun and consider urself under ar-
resU" 
A. Yes,· sir. .. . 
X197 .. Where did. you have y~ur gun w en you were talk-
. ing that way to· them? 
page 633 ~ A. Had it in my hand. . 
. . . . X198. And you were talking o a man that had· 
alreadv shot at you several times, hadn't heyf 
: A. Yes, sir. . 
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X199. And then they were re-loading their gun, re-loading 
his shotgun to shoot at you again? 
A. Yes, sir. 
X200. And he did shoot at you again, didn't he! 
A. How is that t 
X201. He did shoot at you again, didn't he f 
A. There was more shots fired there. 
X202. Did he point the gun toward you when he was shoot-
•. ' 
mg 1 · h" · A. I wou dn't want .to state Just w 1ch way they was pomt-
ing their guns. 
-X203. Wouldn't want to state which way they was pointing 
their guns. Why did you shoot then, if y;ou didn't know which 
way they were pointing their guns? . 
A. Well, I was trying to get them to submit to arrest. 
X204. Submit to arrest? 
· A. Yes, sir. 
page 634 ~ X205. What were you gomg to arrest them 
forY 
A. Why I thought I had a perfect right to make an ar-
rest. 
X206. What for Y 
A. For shooting. 
X207. For shooting? 
A. Yes, sir. 
X208. Why you called on them you said before any shots 
were fired, hadn't been shooting-what were you going to 
arrest them forf 
4. I called on them a second time after I went through-
. X209. What did you call on them the first time fort 
.A. He had his gun on us. 
X210. Had his gun on you f 
A. Yes, sir. 
X211. And you called on him to submit to arrest because 
he had his gun on you? 
· A. Asked him to drop his gun and consider hisself under 
arrest. 
X212. And that is what you were still asking· him to do 
after he had emptied the shotgun and was re-
page 635 ~ loading, and after the man had been shooting with 
.his pisto~ you were still calling on him coolly. 
When was 1t you decided you had better shoot some? 
A. I fired one shot when they kept working on and didn't 
submit to arrest. I fired one shot a! that point at Laney; 
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somewhere from six to ten feet below I firE¥I the second shot 
at them. , I. 
X213. How far were you from the road at that time, when 
you fired your shot 7 - I 
A.· Well, I judge it was something like froiln twenty to thirty 
fe1214. Twenty or thirty feeU l 
A. Yes, sir. 
X215. How far was Laney away from u Y 
A. Well, the last shot I fired he ·was some little distance on 
lower, still working down- I 
X216. About how far do you think he wa away from you ·f 
. A. Well, I judge it was something like thirty feet, or 
maybe-
X217. Thirty feet away? 
A. Yes, sir. 
X218. Well, you are a pretty good shot, aren't 
page 636 ~ you? 
A. No, sir, not so good. I 
X219. Not a very good shoU 
A. No, sir. 
X220. Well, did you try to hit him? 
A. Yes, sir. I did. 
X221. How many times did you shoot at him 1 
A. I shot two. 
X222. How many times did you shoot atl Pete 7 
A. I never shot airy one. 
X223. Never shot a shot at him? I 
A. No, sir. 
X224. Did anybody shoot at Pete that yoh know of? 
A. Not that I know of. \ 
X225. Not that you know of 7 
A. No, sir. 
X226. Pete got hit, didn't he? 
A. Yes, sir, the man was shot. 
X227. He was shot and he died there to - didn-'t he 1 
A. Yes, sir, he did. 
X22R Did you see him fall? 
A. No, sir, I did not. . 
X229. You just found him d wn over the hill 
page 637 ~ there 
A. Yes, sir. _ 
X230. And at that time did you know hether that was 
·wise County or Scott County? 
A. I did not. 
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X231. The fact is, you and Sheriff Quillen went up there 
and asked John Shepherd if that wasn't Wise County, didn't 
youY -
A. l have· no recollection of it. 
X232. Didn't you get out and go up there and ]ook at the 
niap that John had up there in that little lookout tower? 
A. No, sir, we did not. 
X233. Didn't look at that map at all Y 
A. No, sir, not at that time. 
X234. What? 
A. Not at that time, no, sir. 
X235. :pidn't John tell you it was in Scott County, accord-
ing to that map Y 
A. We never got out of our car at that time. 
, X236. Never got out Y 
A. No, sir. 
X237. Then you all started and drove back to Gate City, 
didn't vou? 
page 638 ~ A. Yes, sir, we did. 
X238. Now before you left down there did you 
move the man down the hill some Y 
.A.. Yes, sir, we moved· him. 
X239. About sixty feetY 
A. No, sir. 
X240. Did you think that · would get him closer to Scott 
County where you moved him? 
A. No, sir, no thought about the line. · 
X241. ,Never thought about that. Did you notice that one 
of these women there had a little baby with her1 
A. I did. . 
X242. Did you notice that the other woman was crippled? 
A. ·wen, I didn't notice she was crippled. I rather believe 
, that Mrs. Laney told us her mother was crippled and couldn't 
get down there. 
· X243. Well, she didn't come down, did she Y 
A. Not while we was there. . 
X244. They were both screaming, weren't they! 
A. Yes, sir, they was both screaming and going 011. 
X245. Did you ask them who this man was that got killed Y 
A. I didn't, no, sir. , 
page 639 ~ X246. And you left without knowing wh9 it 
was! 
A. Yes, sir, we did. 
X247. You took his shotgun with you? 
A. I didn't, no, sir. 
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X248. Well, one of you took it back an turned it over to 
Sheriff Quillen? ! 
A. Yes, sir. I 
X249. Yo"!l and Sheriff took it. on to GF1 ~e City with youY 
A. Yes, sir. · 
X250. And why did he take it, do you owf . 
A. I don't know why he took it. · 
X251. Don't know why he took the sho~gun? 
A. Yes, sir. . [ 
X252. You all went back and told Quillin you didn't-know 
w4o you had killed 7 · · . 
1 
. • 
A. Yes, sir, we went and reported ther~ was a man killed-
down there and didn't know who he was. ! · 
X253. Didn't know who he was and diqn 't know who did 
it, that you were all shooting, didn't you _ 
A. I don't recall there ~as any stateme we was all shoot-
ing, no, sir. 
page 640} X254. Didn't you state tha up there to him, 
and didn't you state that to Hagan Richmond 
. when you went to Gate City? 
A. I have no recollection of it, no, sirt. 
X255~ Don't have any recollection of aU · 
A. No, sir. . 
X256. Well, that was a fact, wasn't it, 
A. We didn't know who the man was an didn't know who 
was shooting. 
X257. Didn't know who all was shoo tin and didn't know 
which one hit him, did you? 
A. No, sir, and don't know yet. 
X258. Now as quick as you had shot th man, or as quick 
as he was shot, you ·all quit looking for st lls and went right 
back out of there, didn't you Y 
A. Yes, sir, we come out. 
X259. The same way you come in? 
A. Yes, sir. 
By Mr. Vicars: If your Honor please, we object to that 
because irrelevant and immaterial. After t is occurrence they 
quit looking for stills-that as nothing in the 
page 641 }- world to do with the occurrenc , and we object to 
it because frrelevant ancl imn aterial. 
By the Court: Overruled. 
By Mr. Vicars : Exception. 
X260. About how many shots were fired ere, Mr. Whit~_dY 
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A. Well, it would be hard to state. I judge it was from 
fourteen to. eighteen shots fired. 
X261. Fourteen to eighteen? 
A. Yes, sir. · 
X262. How -many did you fire of them¥ 
A. I fired two. 
X263. Two? 
A. Yes, sir .. 
X264. You fired two, and you think there was fourteen to 
eig·hteen shots. ,vhen you all got back to Gate City did you 
go to Mr. Hag·an Richmond's home, you and Sheriff Quil-
len? 
A. I rather believe we did. I wouldn't want to state posi-
tively. We got in touch-
X265. Then you walked back from his home down to the 
courthouse there to the sheriff's of flee, didn't 
pag·e 642 ~ you, and Hagan ':i; office, where :1011 talked the 
thing· over about an hour t 
A. I don't recall whether we went to Hagan Richmond's 
of·fice before we went back to ours or not. I don't recall just 
how it was. 
X266. Well, the sheriff's office and Hagan's office are both 
there in the cou-rthouse, aren't they? 
A. Yes, sir. . 
X267. Did you all walk back down there and have a talk 
over it in one of those offices Y 
A. We had a talk with the Commonwealth's attomey that 
night, but I wouldn't want to state just where we was at, and 
whether in the office or at home or where. 
X268 . .A.t that time when you were having that talk there 
together didn't Sheriff Quillen or one of you call up John 
Shepherd and tell him to tell them that you would pay twenty-
five dollars on the funeral bill f 
A. I don't know anything about it, no, sir. 
X269. You don't remember thaU 
A. I don't remember hearing anything about it. 
r?-1!'!: l · l 1·. . · 
· ·By Mr. Vicars: This question is objected to because irrele-
vant and immaterial, and move to exclude the 
page 643 ~ question and the answer. 
By the Court: I sustain that motion and f~x-
clude that evidence from the jury. That was the last evi-
dence there about the funeral bill 7 I say your motion only 
applied to that last answer he gave Y 
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By Mr. Vicars: The question and. ans er to it, that the 
county would pay so mnch on th<:~ funeral Lill. . 
By Mr. Greear: Not the county----that t!ey would; not the 
county. 
By Mr. Vicars: I object to their doing i . It has got noth-
ing to do with it. . · 
By the Court: I excluded it. i 
X270. I will ask you this, if it isn't a fa~t that John Shep-
herd never called you at all but that onel of you all.called 
,John Shepherd from Gate City after yon got hack there. 
A. I don't know what happened. 
X271. You were there. 
page 644 r A. Sheriff Quillen was looki g· after it. 
were youf 
X272. You were sit_ting right there in the room, 
A. No, sir, I don't recall whether I was here at that time 
or not. I couldn't state. 
X273. And at that time you didn't kn~w who had been 
killed, did you' ·r1 A. The best I remember, the first I hea d of it or-who it 
was or who it might be was at the signal t wer. 
X274. At the signal tower? . . 
A. Yes, sir, the best I remember, while 
I 
e was talking to 
J olm .Shepherd. He· asked me about what kind of a looking . 
man he was and I went over the best I copld and explained 
it to him and there was something remarlted-I don't know 
whether it was Sheriff .Quillen or l\iir. Shev.herd made the re-
mark that it might be Pete Hamilton. 
Witness stood aside. 
CHARLES AL VIS, 
the next witness called by and on behalf of the defendant, 
being· first duly sworn, testified as follows: 
page 645 ~ DIRECT EXAMLNATIO . 
By Mr. Vicars: 
Ql~ Is your name Charles Alvis? 
A. Yes, sir." 
Q2. Where do you live? 
A. Dorchester. 
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Q3. Were you on the High Knob on the day that Pete Ham-
ilton was killed f · 
A. Yes, sir. 
Q4. About what time of day? 
A. It was in the evening some· time, that is when I was up 
there. I don't know just exactly the time. 
Q5. I am speaking about when you were there. 
A. It was after-
Q6. Did you see Sheriff Quillen and the deputies with him 
while you were there Y ' 
A. No, sir,-you mean did I see them with Pete Hamil-
ton! 
Q7: No, no, I mean did you see Sheriff Quillen of Scott 
County and his deputies while you were on the mountain? 
A. Yes, sir, yes, sir, I saw them. 
QB. Where did you first see them? 
A. Well, it was straight up above where Mr. 
page 646 } Hamilton lived, down in the bottom. We was 
up on top of the mountain when I seed them. 
Q9. What were you doing there, Mr. Alvis? 
A. I was hunting·, been hunting and started in' home. 
QlO. You met up with them at a point on the road on the 
mountain side about opposite Hamilton's house Y 
A. Yes, sir. 
Qll. Well now, whtle there what occurred, if anything! 
A. V{ ell, there was some shots fired while I was there. 
Ql2. Shots from what direction and in what direction? 
A. Well, they come from down in. the holler down below 
us. 
Q13. I want to know with reference now to Hamilton's 
house in what direction did they come? 
By Mr. Greear: Don't tell anything unless you saw them 
now, if you saw somebody shoot or saw the bullets. 
By Mr. Vicars: I am asking him in what di-
page 64~ } rection the shots came, if he knows. 
I 
A. They came from down in that direction, out of that 
Rame hollow where Mr. Hamilton's house was at. 
Q14. How near did those shots come to you gentlemen? 
A. Well, they come pretty close. 
Q15. Well, you say "pretty close". That is indefinite. 
Give us some idea how close they came to you gentlemen while 
there at this point, just as near as you can, Mr. Alvis. . 
.A. Well, the bullets that hit seemed like they was about 
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seYenty-five yards or maybe fifty yards· l,>elow: us, on down 
on the side of the mountain, but it is straJght off, you know. 
{Jl 6. Between you and the house down in the hollow? . -
A. Yes, sir. 
- Q17. Well now, what did you do whe · these shots com-
menced coming· in your direction f 
.A. Well, I· started to leave. 
Q18. Why! 
A. Well, they was hitting just a little t o close for me. 
Q19. About how many shots came fro that direction to-
ward where you gentlemen were 'I 1 
A. I counted four. 
page 648 ~ Q20. Four shots? 
A. Yes, sir. · , ' 
Q21. Did you see anyone at the house at he time this s:b,oot-
ing was going on Y 
A. No, sir. · · \ 
Q22. Did you see really where the shot came from 7 
.A.. No, sir, I don't know just where the shots come from. 
Q'23. Did any of them strike · above th road where you 
were! 
.A. No, sir, I don't- think so. 
Q24. Below the road t 
A. Below the road. I 
(J25. Now how did you get away from there? 
A. Mr. Quillen and I rode out, I rode out with Mr. Quillen 
awl Mr. Whited. · 
Q26. How far did you come out from tha point with them Y 
A. Out to the High Knob springs, about a mile and a half, 
I g1iess, a mile or maybe further. 
Q27. In the direction of your home Y 
A. Yes, sir. 
Q28. Well now, at the time o this shooting tell 
pag·e 649 ~ me about what time of day tha was. 
A. Well, I didn't have no atch. I couldil 't 
tel1 you. I don't know just exactly. 
Q29. I didn't ask you the exact time, our best recollec-
tion about the time of the day. 
A. Well, I couldn't hardly say. It was along, must have 
been along about three o'clock, somethi g like that, two· 
o'clock, I couldn't say exactly what, beca se I didn't have -
any time piece. 
Q30. Now how far was it from the point where this shoot-
ing was done. in the direction of you gentl men to the· point 
where you got off the car wit~ Mr. Quille T . 
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A. When I got out of the car 1 
Q31. Yes, .-how far did you travel with. Mr. Quillen f 
A.. After I ·g.ot-after the shooting happened Y 
Q32. Yes. ~ 
A. Well, something like a mile or maybe a half a mile be· 
fore I got out. I got out at the High Knob Springs. 
Q33. You came about a mile and a half i 
A. Yes, sir, something near that. 
Q34. Who all were there at the time of this shooting¥ 
A. .Just me and the four officers, the four-
page 650 ~ Q35. Mr. Quillen and his three deputies f 
A. Three deputies. 
Q36. What did you gentlemen do, either you or Mr. Quillen 
or any of his officers, while that shooting was going on 1 
A. Well, I moved out of the way. I never paid much at-
tention to the rest of them. Me and Mr. Quillen-well, we 
was standing side and side, and I come over near the road. 
You see, th~re is an old 1·oad runs out there and a new one 
comes in under here, and I just walked off of the bank dowr1 
to the new road. 
Q37. Got out of the way of the shots t 
A. Yes, sir. 
. Q38. And what did ]\fr. Quillen and the officers do Y 
A. "\'{ell, J\fr. Quillen said that I could ride out with him .. 
I started to go and told them I believed I would go, and he 
asked me to ride out with him as far as I went. 
Q39. He told you you could ride out with him as far as 
you went? 
A. Yes, sir. 
Q'40. Did yon ask him to ride out, or did he tell you you 
could ride out witb him! · 
page 651 }- A. He told me I could ride out with him. 
Q41. How long after that shooting- until you 
and Mr. Quillen and the other deputies with him went out? 
: · A. Well, he said that-.the third shot was fired, and he 
·said if there was any more shooting why we'd leave, and I 
.had done started and he asked me to ride out with him, tlle 
fourth shot. 
Q42. After the third shgt was fired Mr. Quillen said if 
there wa.s any more shooting there they would leave? 
, A. Yes, sir. 
Q43. Was there more done Y 
A~· One shot fired after-
Q44. Then you all started after the third shot was fired! 
A. Yes, sir. 
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Q45. Did you start before the-you sta ted just after the 
fourth shot was fired Y 
A. Y:es, we started just after the fourth shot. 
Q46. Was there any shooting done aftrr you gentlemen 
had started to leave there? 
.A. Not as I know of. I never heard any after I l~ft 
there. i 
page 652 ~ Q47. As I understand it, you ~aw no one except 
the officers, Mr. Quillen and his deputies, and. 
yourself there at that time 1 I 
A. No, sir. j . Q48. I believe you had a dog with you? 
A. Yes, sir. 
Q49. Did you take any measures to prot ct your dog· from 
being-
.A.. Sure. He wasn't mine. I had him trrowed. 
Q50. What did you do 7 
A. I called my dog off the bank where II was standing, as 
I went over the bank. · 
Q51. To get the bank between you and t e shooting f 
A. Yes, sir. 
Q52. Did the officers get out of the roa ot do anything 
at all that you know of¥ 
A. Well, Mr. Quillen walked over the ha i as I did, or-· 
Q53. Walked over the bank where you di Y 
A. I never noticed the other officers. T~ey was on down 
below the car. There was a truck and a qar, and they was 
standing down at the lower en of the cars. 
page 653 ~ Q54. Mr. Quillen just walke over out of the 
range of the shots Y 
A. I suppose so. 
Q55. That is what you did, wasn't it? 
A. Yes, sir. 
Q56. And he walked over with you. A 'd did you notice 
where the other officers went or whether the went anywhere? 
A. I never paid much attention to them o ly when the first 
shot was fired the officers. the three officer down below us, 
the three deputies, asked us if we heard th t shot. · 
Q57. Did what Y . 
A. They asked us if we heard that shot the bullet, the-
Q58. Did you hear the bullet? 
A. Sure, that is, we heard the whiz, the eport of it, when 
it hit something. 
Q59. They just asked if you heard iU 
A. Yes, sir. 
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· ·Q60. Then what happened? 
A. Well, I didn't think much about it, you· know. I had 
always been . hearing lots of shooting in there, and didn't 
... know what happened, couldn't think until the see-
page 654 } ond shot fired, and then I wanted to move. 
Q61. Well, did you hear the second bullet Y 
A. Yes, sir. 
Q62. How close was it to where you were? 
. ·A. Well, every time seemed like they commenced a little 
closer-couldn't tell-about fifty or seventy-five yards. 
Q63. Getting a little closer. Then after you heard the 
third one what did you dot ' 
A. I was done over the bank. 
Q64. Did you g·o over the bank at the second shqtf 
A. Yes, I moved back a little, called my dog and started 
over the bank. · 
Q65. And Mr. Quillen walked over with you? 
_ A. Yes, he was behind me, over with me, me and him 
both-· 
Q66. Then Mr. Quillen said to you, '' If there is any more 
shooting, we will get out of here?'? . 
- A. Yes, he said '' all of us'' ; I reckon pe was talking to 
me and the officers all together. 
Q67. Just said, ''We will get out of here if there is any 
more shooting"? · 
page 655} A. Yes, sir. 
Q68. And you all did get out Y 
A. Yes, sir. 
Q69. When you got up on the Knob about a mile and a 
half, I believe you say, you came on home f 
A. Yes, sir. 
Q70. Did you know who those men were, the other men" 
other than Mr. Quillen Y 
A. I didh 't know none of them, didn't know any of them 
until Mr. Quillen-they all told me who they were. 
Q71. He told you as he came out of there t 
A. No, he told me beforehand. 
Q72. While you were there Y 
_ A. Yes,- sir. 
Q73. What did he tell you right there at the time f 
A. Well, he just-when I niet him down there they asked 
me who I was and where I was from, and then he told me his 
officers, he was an officer. . 
074. Did he tell you what he was doing in theref 
A. Yes, sir. · . 
I 
Wilmer Whited v. Commonwealth o . Virgirii.a. 347 
Char'les .A.lvis. 
Q75. What was that! . I . . 
page 656 ~ By Mr. Greear : I don't think any of that con-
versation is admissible, but I ~on 't have any ob-jection to it except it is just immaterial, oing on and on. 
By Mr. Vicars : I am just showing wh t these men were 
doing there, these officers. . ! . 
A. They said they had a still up there i~ the car, and been 
looking for a still or found a still-· I do 't know just how 
they worded it. · · 
Q76. Then you all went out of there 7 
A. Yes, sir. 
CROSS EXA.MINATIO.r . 
By 1Y[ r. Greear : 
Xl. Which direction bad you come fro , Mr. Alvis T 
A. I had come from towards the Ben Laney place, we ' 
call it, from the Johnson Cox place. J 
X2. You had been on top of the mountai on down further f 
A. Yes,. sir. I 
X3., And ~ollowin. g the top of the mountlin back out, work-
. mg back towards home t . . 
page 657 } A. Yes, I was coming home. 
X4. You were· carrying a gJn with yout 
A. Yes, sir. 
X5. And were the officers up there whe you came up? 
A. Two of them was. 
X6. Two of them. Which two Y 
A. Mr. Whited there and Jeff, I believe. 
X7. Jeff •Flanary Y 
A. Yes, sir. 
· XS. And Quillen and Sturgill came up la er t 
A. Just a few minutes after I got there. 
X9. After you got there? 
A. Well, now, Mr.-him and the other f llow, there was a 
car sitting up there, they was walking do the road, com-
ing meeting me when I come over the ben , over .the top of 
the hill, this gentlemen and the other one ome meeting me. 
QlO. In the road? · 
A. Yes, they was walking along down t e road. 
Qll. Where was the car 7 Where had t . ey left their cars 
at that time Y · · 
A. w_ e · met I guess something like a undred and :fifty 
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yards below the car, or a hundred yards, or something like 
that. 
page 658 } Q12. A hundred yards below the car Y 
A. Yes, on towards the Johnson pasture. 
Ql3. They were just walking along the road t 
A. Yes, sir. 
Q14. When you got back up to the car was Quillen already 
there? 
A. No, sir, he come on up to where we was at. We had 
started walking on back towards the cars, and they come 
down. 
Q15 . .You had started ha.ck and Quillen came walking down 
the road from the cars toward you t 
A. Yes, sir. 
Q16. He and Mr. Sturg·ill Y 
A. Yes, sir. 
Ql 7. And Quillen is the one introduced himself to you and 
told you they were officers Y 
A. Yes, sir. 
Q18. Looking for stills. Now at that time did they ask 
you if you had seen anybody going down there with a saw and _ 
a half bushel and a still worm T 
A. No, sir. 
Q19. Did they ask you anything about any such articles Y 
A. They asked me if I seed anybody. 
page 659 ~ Q20. If you had seen anybody Y 
A. Yes, sir. . 
Q21. .And did they tell yon there about their car being 
· - broken into and some things stolen out of iU 
A: Yes, sir. 
Q22. Did you see where they had broken the door open to 
get into itf 
A. No, sir, I never saw that. They just-they said they 
had some stuff stolen and I thought they was hunters, the 
first two g·entlemen come up and talked to me. I didn't as1-
them no questions. 
X23. Did they tell you tl1ey had some stuff stolen, the first 
two? 
A. Yes, sir. 
X24. And they were out just looking around to see who they 
could find? 
A. They was looking· to see if they could find their stuff, 
is what they claimed. 
X25. Then Sheriff Quillen and Sturgill were walking 
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around for the same purpose, looking to see if they could 
find-
A. I don't know. 
X26. They were coming aro~nd the road the 
page 660 ~ same way, walking alongf 
A. Yes, sir. 
X27. And you still thought they were bu ters until Sheriff 
told you what had been stolen Y · 
A. Yes, sir. . 
X28. Did he ,tell you what they had takeh, or just tell you 
''some stuff''? 11 -
A. He just said some stuff was stolen; I don't think he 
ever told me what it was. 
X29. Then you all went back about to I e cars and were 
standing there talking for awhile, didn't rou' 
A. Yes, sir, I walked back up to the carsj. I walked back 
up to look at the still that they had in the ruck. 
X30. And at that point was there wood around the road 
on each side of the road? 
A. Yes, sir. 
X31. Is that pretty heavy timbered 1 
A. Well, it is small timber; it is not large timber. On the 
left it is pretty heavy timbered, and on the right it is tolable 
small timber. 
X32. On the left going which way f 
A. Going towards Johnson's pasture, d1wn towards-,-
X33. On the left, that would be down towards 
page 661 ~ Pete Hamilton's house? 
A. Yes, sir. 
X54. That was pretty hea.vy timbered do1n that wayf 
A. Well, it is small timbered. 
X55. But pretty thick f · 
A. Pretty tolable thick. 
X56. And that small timber there, and here the big tim-
ber had been cut out there was a good deal o underbrush stuff 
had grown in it too. 
A. Well, not so awful bad down through ere. It is pretty 
steep and pretty rocky. 
X57. Now you say you heard some sho s fir.ed and then 
some fellow asked you if you heard the bu et hit. How docs 
a bullet sound when it hits f 
A. Well, when it I1its anything and glanc s, it whizzes and 
makes a whizzing noise, and when it hits a ything- solid you 
can hear it just like hitting anything with a. hammer, wood, 
but these most hit something and glanced. 
I • 
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X58. Hit somet.hing and glanced. Now they were you said 
seventy-five yards away from yon, sounded like, where they 
. were hitting? 
pag·e 662 ~ A. Well, straight in below us, about fifty or 
seventy-five yards. 
X59. Now ,at the point-were you all at a point just about 
above the old Cartf~r house? 
A. You mean from where Pete lived? The house set just 
_:_you might say we was here, just a little bit to our left, 
kinda this direction. 
X60. Not exactly above it. The fact is, when you are right 
above ·it on that road you can't see it, can you; the road is 
u:rtder the hill? 
A. Oh, yes, after you get up the hill almost even with the 
house you couldn't see it, but right at the point where we 
was at you could see the house. 
X61. You have to go on down below it before you can see 
itf 
A. Just a little bit to the left, just a shade. 
X62. How did this brush that was g-rowing there, how did 
that serve about interfering with your view down-that is, 
did it keep you from seeing it any way? 
A. No, you can s.ee the house from there. 
X63. Now peoplA down there at the house looking up there 
and looking at you all in the brush and timber, 
page 663 ~ could they see you? 
By Judge Bond:· We object to that. 
By Mr. Greear : Well, he knows. 
By Judge Bond: Well, how would he know Y 
By Mr. Greear: Well, he's been all over this mountain. 
·By Mr. Vicars: He can tell the condition. 
X64. Were· you out in view there where they could see you 
from the house, or were you in the timber? 
A. Well, we were standing in the timber, but still you can 
see a car in there from down there, you could discover a car 
all right from the house up there. 
X65. Could discover a car, you think? 
A. Yes, sir. .,, 
X66. About how far was it from the house, a half to three-
quarters of a mile? ' 
A. Yes, i~ is, I guess it is; but air measure it wouldn't 
hardly be that far. 




page 664 ~ X67.· And it is a good dea higher than the 
ho~se too, isn't iU 
.A. Yes, sir, it is up on the mountain an the house is down 
in the bottom. 
X68. Well, that is a pretty good size ountain too, isn't 
itT 
A. Yes, sir. 
X69. And it breaks off there. pretty st~ep for a piece T 
A. Yes, sir. · 
X70. Now at fifty or seventy-five yards below you, if that 
is where the bullets were hitting, as you hink, those bullets 
were still a hundred feet under yon, were 't they? 
.A. No. , 
X71. Lack that much of getting up to y. u? 
A. No. 
X72. On a level with yout 
A. No, I don't think so. 
X73. And all you heard was something opped down there 
and you thought that was bullets hitting d wn on the side of 
the mountain 1 , 
A. Well, you could hear the shots and en you could hear 
the bullets. 
page 665 ~ X74. You would hear a shot and then you would 
A. Bullets hitting. · 
hear a bullet hit down there'! 
X75. And you always heard the repor first before you 
heard the bullet hiU · 
A. Yes., sir. 
X76. That is wrrect, is iU 
A. Yes. 
X77. What? 
A. Well, you may say just a mere. seco d difference in. it, 
or something like that. 
X78. But the report would be first,. is hat right, the re-
port of the gun first, then you would hear what you thought 
was a bullet Y 
A. Yes. 
X79. You saw the house down there, di n't you T 
A. Yes, sir . 
. Xso. But you didn't see anybody there Y 
A. No, sir, I never saw anybody. 
XB1. You never saw any smoke of any guns down there, 
or anything like that? 
. A. No, sir-I never looked for any sm e. 
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page 666 } 4,82. Well, you couldn't tell where those shots 
were coming from except they were down in that 
hollow, ~ould you Y 
A. No, that was all. 
XB3. That was all yon could tell. Now the officers didn't 
like that very much, did they T 
A. Well, I don't know about that. I don't know their 
feelings. 
X84. Yon say you got over the bank and got your dog over 
the bank? 
A. Yes, sir. 
X85. And Sheriff Quillen got over with you f 
A. Sheriff Quillen walked off kindly as I did. 
X86. Kindly as you did. Well, he was stepping pretty lively. 
wasn't he? 
A. I don't know. 
X87. Well, he wasn't wasting any time or anything like 
that, was he? · 
.A. Well, I didn't waste no time. 
X88. And Sheriff wasn't hobbling· along any way, was he! 
A. Well, I don't recollect a.bout how he walked. 
XB9. He just walked off, you know that. · Now at the time 
that they left there was anything said about going 
page 667 ~ around to the other side and coming in 1 
A. Not to me. 
"S.90, Didn't say anything· to yon about it Did they ask 
you who lived down there! 
A. No, sir. 
Witness stood aside. 
WILMER WHITED, 
being recalled for further examination, testified as follows : 
RE-DIRECT EXAMINATION. 
By Judge Bond: 
Ql. Mr. Whited, 011 cross examination you were asked if 
you had been convicted of a felony. I wish you would state 
what that was and the facts about it. 
A. Well, they had me charged with striking a fellow witI1 
& gun. 
Q2. With a pistol, you mean? 
A. Yes, sir, with a pistol; in an attempt to make an ar-
rest I approached a man and-
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- By Mr. Greear: I object to going into a trial 
page 668 ~ of the case. I haven't g·ot my side here. There 
were two sides to it. 
By the Court: I think he could tell wh~t he was charged 
with, but I don't believe he could go into !he evidence as to 
what-
By Mr. Vicars: He can go into the fj ts as to what it 
was. 
By Mr. Greear: That was decided by a ~ury. 
By the Court : I don't think he could go tmto the details of 
the facts, but he may state just what he was charged with. 
By Judge ];>arker: If your Honor pleas~, the proposition 
which Mr. Vicars is attempting to bring qut is simply this, 
sir: under this indictment against Mr. hited in Scott 
County it charges him with unlawfully an maliciously and 
feloniously cutting and wound~ng one L. K. Coley with a 
pistol. Now of course he coul be found guilty 
page 669 ~ of striking the man with a pis ol or shooting at 
him. Now Mr. Vicars merely ants to bring out 
the fact whether he did shoot him or whetper he merely as-
saulted him and struck him with the gullj. This isn't any 
question to get around the effect· of the vetdict at all. That 
isn't the point. I 
By Mr. Vicars: I want to show the gen~emen of the jury 
the indictment and judgment of the court show what kind 
of a thing this is he is talking about. 
By Mr. Greear: There is nothing in hererabout shooting at 
~11. I!. charges unlawfully and feloniously c tting and wound-
mg. 
By Mr. Vicars: When you talk about/ man being con-
victed of a felony you don't know anythin · about what it is. 
A thousand different things are felonies. I 
By the Court: I think he may state ~ust what he '\Vas 
charged with-that is, if he struck him ""th a pistol or if 
he was charged with shooting him-but I don't 
page 670 ~ think he can go into all of th facts as to why 
he did that. 
By Mr. Vicars: And the record, your onor, is the best 
evidence. He asked him if he was, but the record is the best 
evidence as to whether he was or was n t convicted, and 
shows what it was about. 
By the Court: I think the record can be ntroduced, if you 
want. · 
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By Mr. Greear: Just introduce the record and that is suf-
ficient. 
By Judge Parker: We offer this record, if your Honor , 
please, of course saving our objection to the original ques-
tion: "Virginia: County of Scott, to-wit: In the Circuit 
Court of the Said County. The jurors of the Grand Jury 
of the Commonwealth of Virginia, impaneled, charged and 
sworn in and for the body of the County of Scott at a term 
of·the Circuit Court of said county, commencing on the 14th 
day of April, 1930, and-now attending court, upon 
page 671 ~ their oath present that C. W. Whited within 
., , : twelve months next prior to the :finding of this 
indictment on the . . . . day of . . . . . . . . in the year one thou-
sand nine hundred and .... in the said County of Scott did 
unlawfully, maliciously and feloniously cut ·and wound one 
L. K. Coley with a pistol with the intent then and there to 
maim, disfigure, disable and kill him the 'said L. K. Coley 
against the peace and dignity of the Commonwealtb of Vir-
ginia. Upon the evidence of L. K. Coley, E. R. Wolfe and 
Dr. H. W. McConnell being duly sworn and sent to the Grand 
Jury to give evidenG,e.'' 
"Commonwealth v. Whited, Indictment for Maiming. A 
True Bill. W. D. Gardner, Foreman. We the jury find the 
defendant guilty as charged in the within indictment and· fix 
his punishment by confinement in jail at thirty days and a _ 
fine of $50.00. W. H. Bellamy, Foreman. A copy, Teste: 
Deputy Clerk Craft." .. _ 
We offer that, i~ your Honor please, in the record. 
page 672 ~ (Whereupon, said c.o:py was marked and filed 
as ''Defendant's Exhibit #1 (Whited)".) 
Q3. Were you an officer ~t the time that indictment was 
made against you? 
A. Yes, sir. 
Q4. How did that arise T 
By Mr. Greear: I object. 
Q5. I don't want to go into it specifically, sir, but were 
you or not acting in your official duties at that timef 
A. I was. 
Q6. Sir! 
Wilmer Whited v. Commonwealth o Virgini~ 355 
Georoe Baldwin. 
A. Yes, sir. : 
Q7. The man that you were found ilty of assaulting 
was he the only one present, or was any-0t er present at that 
time? 
A. No, sir, his brother. 
QB. Sirf 
A. His brother was approaching from behind when -this 
happened. 
By Mr. Greear: I object, your Honor. 
pag·e 673 } By the Court: I don.'t se~ the relevancy of 
that part of it. The last goesl out. 
Witness stood aside .. 
GEO~GE BALDWIN, . 
the next witness called by and on behalf of the defendant, be-
ing first duly sworn, testified as follows: 
By Mr. Vicars : 
DIRECT EXAMINATIOr. 
Ql. Mr. Baldwin, where do you live? 
A. Over in Scott County. 
Q2. Do you know Cloyd Laney Y 
A. Yes, sir, I know Cloyd Laney. 
Q3. Which? 
.A. I lmow. Cloyd Laney. 
Q4. Cloyd, C~l-o-y-d. Where did he liv. 7 
A. He lived up there next to the High J I ob. 
. ~ 
Q5. Did you know Pete Hamilton in hisl lifetim~ Y 
A. Well, I knowed Pete. I_ain't knowecl ~im so long, about 
a year. 1 
page 67 4 ~ Q6. Did you know the . dog that was kept by 
Cloyd Laney and Pete Hamilt t 
A. Yes, sir. ' 
Q7. Was that dog a vicious dog ·or noU 
A. Well, he see.med to be pretty bad~ 
-
By Mr. Greear: I object to his opinion as to it. He can 
tell what the dog did. 
By the Court: He tell what he knows out the dog. 
QB. What do you know about his vicious qualities f 
A. Well, he seemed like he would bite a man pretty keen. 
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Q9. Did he ever bite you t 
A. Yes, sir. 
QlO. Now where were you when that dog bit you f 
A. I was up above Mr. Hamilton's house, about a quarter 
of a mile. 
Qll. Did he come down out of the woods t 
· A. Come out of the woods on me. 
By Mr. Greear: I object. That is leading and suggestive. 
page 675 ~ Q12. How long was that now before Hamilton 
was killed! 
A. Oh, it was something like a month. 
Q13. And what road were you in when that dog came out 
on you! 
By Mr. Greear: I object, as leading and suggestive. He 
never has said he was in anv road. · 
By Judge Bond: That is "'not leading at all .. 
By Mr. Greear: He never has said he was in a road. He 
said he was up there in the woods. 
By the Court: Ask him where he was. 
Q14. Where were you 1 
A. I was coming down the road when the dog come out of 
the bushes. 
Q15. What particular road was it, Mr. Baldwin, is what 
I ani trying to get at. 
A. Well, it was the road that left the county road up there 
and went down to the house, an old wagon road. 
Ql6. Old wagon road! 
page 676 ~ A. Yes, sir. 
Q17. Where was it with reference to what is 
known as· the Carter gate Y 
A. It. was in above the Carter g·ate. 
Q18. Between the Carter gate and the Knobf 
A. Yes, sir. 
Q19. About how far above that Carter gate Y 
A. Oh, it was something like a hundred yards. 
Q20: Do you know which side of the road that dog came 
out from? 
A. Yes, sir, come out from the left-hand side of the road 
as you go down the holler. 
Q21. That· is below Y · 
· A. ·Yes, sir. 
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Q22. Where did he bite you T 
A. Bit me on the leg. 
Q23. Had you seen the dog before Y 1 
A. Y:es, I had seen the dog down at the tou.se before that. 
Q24. Well, how was he there? 
A. Well, he was awfully feisty, trying t bite me. 
Q25. Had you been in the habit of going up 
page 677 ~ there Y I 
A. Yes, sir, I had been up t'ere several times. 
CROSS EXAMINATIO:tf. 
By Mr. Greear: j 
Xl. You had been there at the house everal times, you 
sa.y? 
A. Yes, sir. 
X2. What did you go up there for f 
A. ·wen, I went up there to get me some moonshine liquor. 
X3. Moonshine liquor Y 
.A... Yes, sir. : 
X4. Is that what you went for each tiJt 
.A... Yes, sir. 
X5. How much would you get 7 
• A. Well, sometimes I would get just-oh something, a half. 
gallon, and sometimes I would get four an five. 
X6. Four and five gallons? r 
A. Yes, sir. . 
X7. Take it off to Fort Blackmore, that side? 
A. No, took it off down on Stoney Creek. 
XS. .A...nd how many differe t times had you 
page 678 ~ been there to the house where ~ is dog- was? 
A. Oh, I had been there-oh I. had been there 
I guess fifteen or twenty times. 
X9. Fifteen or twenty? 
A. Yes, sir. 
XlO. Each time you were there they ha · this dog 7 
A. Well, I never seeii him every time . went there, but 
this dog of course was there somewheres, · but I never seen 
him every time. . 
Xll. What color was that dog that bit ou? 
A. Well, he was white, and I think he h d a black spot or 
two. 
X12. Short hai.r or long hair? 
A. I wouldn't sa.y whether he had short air or long hair. 
X13. What kind of hair did this dog hat Pete had up 
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there fifteen or twenty times, what kind of hair did he have Y 
A. He had white hair. 
X14. Well, long or short? 
- ·; :A. I don't know whether it was short or long. I never 
examined to see. 
X15. You couldll''t tell seeing him fifteen or 
page 679 ~ twenty times Y 
By Judge Bond: The witness didn't state he had seen the 
dog fifteen to twenty times. · 
X16. Well, we will reduce that. Well, say seeing him 
twelve and fifteen times, and having bit you once, you couldn't 
.t(:)ll whether he had short hair or long hair t 
A. Well, I never examined him to see. · 
X17. What? 
A. I think he was-I know he was a white dog. 
X18. Well, there is a whole lot of white dogs Y 
A.·Yes, sir.· 
X19. You couldn't be sure that the dog that bit you was 
Pete's dogY 
. A. It was the one he kept there. 
X20. How do you know that if you didn't ·know whether 
it was a long-haired or short-haired dog? • 
A. I never paid no attention to that. 
X21. How did you know it was the same dog Y 
A. I knowed the dog. -·· 
, X22. You knew the dog? 
A. Yes, sir. 
page _680 ~ X23. Now at any time you were ~p. there had 
you kicked that dog or beat him or done anything 
to himY · 
A. No, sir. , 
X24. Hadn't done a thing f 
A. No, sir. 
X25. At any time there had you gone in and tried to steal 
s·ome of Pete's liquor or anything like that f 
-A. No., sir. 
X26. What? 
A. No. sir. 
X27. ~ ever did do that Y 
A. No, sir. . 
X28. I believe you have been convicted or perjury over in 
Scott County, haven't you! . 
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By Judge Bond: We object to that. 
A. Yes, sir. 
By the Court: What was your, last que tion t 
By Mr. Greear: I asked him if he ha been convicted of 
perjury in Scott County, and he answers at he has. 
By the Court: I think that question is adinis-
page 681 } sible. . . · 
X29. I believe you have also been co victed of house-
breaking over in Scott County, haven't y u Y 
A. Y.es, sir. I 
Witness stood aside. · · 
L. C. KINKEAD, 
the next witness called by and on behalf of the defendant, 
being first duly sworn, tes~ified as follows i 
DIRECT EXA.MINATIO 
· By Mr. Vicars: 
Ql. Where do you live, Mr. Kinkead! 
A. Fort Blackmore. 
Q2. What business are you engaged in Y 
.A.. Sir? 
Q3. In what business are you engaged! 
A. Mercantile business. 
Q4. Do you know Cloyd Laney! 
I 
A. I have seen him· a few t es. 
page 682 } Q5. Did you know Pete Ha ilton f , 
A. I don't know whether eve I saw Pete Ham-
ilton. 
Q6. Did you know the dog that was kep there at Laney's 
place? 
A. I passed there one day and a dog r out· there. 
Q7. What lrin,d of_ a dog was iU 
A. He looked like a kind of a bench-leg ed dog. 
Q8. What ~lnd of a dog_ was he with eference to ·being 
vicious or otherwise f · 
A. We~l, he was-
By Mr. Greear: Is that the 011ly time you ever saw the 
dogT . 
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By the Witness: Yes, sir. 
By Mr. Greear: I object, your Honor. That man couldn't 
possibly qualify to. answer that question whether the dog 
was vicious. He just passed by the house one time. 
·By Judge Bond: Let's see what the dog did first. 
By the Court: If he knows anything about the 
page 683 } dog· 's viciousness-
By Mr. Vicars: That is what I am trying to 
get at. · 
By the Court: He might tell the behavior of the dog the 
.one time he did see him. 
Q9. Wbat did the dog do at the time you saw him there! 
A. Well, I passed the house and the dog was barking and 
I come along up-as I passed the house where the dog· could 
see me he darted out the gate, and a man standing in the yarcl 
he never did say nothing to the dog and I seed he was going to 
_bite me and I had been back there squirrel hunting, had a 
gun on my shoulder, carrying it by the barrel across my 
shoulder, and I seen he was going to bite me and I just took 
my gun in my h~nds like this and I hit him and knocked him 
away from me. 
QlO. Do you recall what kind of looking dog he was? 
A. He was a spotted dog. 
Qll. How long was this, Mr. Kinkead, before Hamilton 
· was killed? 
page 684 ~ A. I suppose in September. 
Ql2. It was in September? 
A. Yes, sir. 
Ql3. Of 1936· Y 
A. Yes, I think so, '36, somewheres along there. 
CROSS EX.AMINATION. 
By Mr. Greear: 
Xl. You know Cloyd Laney f 
A. I have seen him. 
X2. Was he the man in the vard f 
.A. I couldn't tell. Some man was standing in the yard . 
. I didn't pay any attention who it was. 
X3. You know Cloyd Laney when you see him? 
A. Well, at some distance I would, but probably fortv or 
fifty yards further away--I didn't pay any attention to"' tell 
who he was. 
X4. The dog ran out after youf 
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A. Ran out the yard fence-or I don't know whether it 
was a gate or come out under the paling r how he got out · 
there. 
X5. And the man let him go on. Do ., ou know whether 
the mail said '' Sic him'' or not 
page 685 ~ A. I didn't hear him say a1~ything. 
X6. If he had said '' Sic him'' to the dog, you 
couldn't have heard him, could you Y 
A. Well, depends on how loud he. said it.\ 
X7. If he was just talking to the dog rou couldn't have 
~a~, . - I 
A. No. 
XS. You don't know whether he was sicI·. ng him on you to 
get you away! 
A. I know the dog didn't stop, came ri 01 t on. 
X9. And when you hit him, though, he slopped, didn't he i 
A. Yes, sir. 
XlO. That was a bench-legged, spotted ogt 
A. Short leg, bench-leg, I don't knowJhat you call it, 
bench-little old short-leg· dog. 
Xll. Kinda bow-legged, like a bull do611 
A. I didn't pay much attention__:_was lolw on. the ground .. 
X12. Did he have black spots on him or rown spots Y 
A. Well, I didn't pay much attention t him, enough to 
know. 
page 686 ~ X13. Good many spots on h · . t 
A. Yes, there was spots on him. 
Xl4. Was be a long-haired dog or a sho~t-haired dogt 
A. w·en, I didn't pay any attention to $at. 
X15. But you know he was spotted an you don't know 
just what color the spots were Y 
· A. I know he was trying to bite me; t at is all I krlow 
about it; and I wasn't paying no attentio to what color he 
was. 
X16. What place was this, nowt 
A. It was along· t.here what they caJl Ston · y Carter's cabin. 
X17. Stoney Carter's cabin t 
A. Yes, sir. 
XIS. There are two cabins down in th hollow. Which 
one was itt 
A. That one just after you leave up the e at Camp Rock 
going down that holler. 
X19. First house you came to? 
A. Ye~. I think so. 
X20. Anybody with you? 
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A. Yes, my brother was with me. 
page 687 ~ X21. Your brother was with you Y 
A. Yes, sir. 
X22. And that was in September, you sayY 
A. I think it was. I won't be positive-somewheres along 
there, about the first of squirrel season. 
Witness stood aside. 
RUFUS FRAZIER, 
the next witness called by and on behalf ·of the defendant, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By ,Tudge Bond: 
Ql. Is your name Rufus Frazier T 
.A.. Yes, sir. . 
Q2. Where do you live Y 
A. I live at Gate City. 
Q3. \\ihat is your occupation there at this time Y 
A. I am looking after the court house. 
Q4. How long have you had that position there. of court 
hou!:le caretaker? 
A. The 2nd of March, two years ago .. 
page 688 } Q5. Are you employed by the board of super-
visors of Scott County? 
A. Yes, sir . 
. Q6. Live there in Gate City? 
A. Yes, sir. 
Q7. Now what is your age, sir? 
A. Forty-one. 
QB. Where were you reared 1 
A. Reared near Fort Blackmore, the ridge, four miles from 
Fort Blackmore. 
Q9. Did you know Pete Hamilton in his lifetime? 
A. Yes, sir. 
QlO. Do you know .Jeff FlanaryT 
A. Yes, sir. . 
Qll. If you ever heard Pete Hamilton make any statement 
about Jeff Flanary in the way of a threat, please state when 
and where it was and what he said. 
A. Well, it was over here on Stoney Creek, at Stoney Car-
ter's store. I think it was in '35-any way, in the spring 
before Stoney Oarter died, July or August. 
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Q12. Before he died, you say-he died in July. or .A.u-
gusU I 
page 689 ~ A. July or August one, I wbuldn 't say whic~ 
Q13. I believe you say that wlas sometime in the 
spring before that? ~ · 
A. Yes. · 
Q14. Can you tell about what monthT 
A.. It wa8 along a bout March or April o e; I wouldn't say 
which. 
Q15. S .• T. Carter, known as Stonewall rackson Carter! 
A. Yes, sir. 
Q16. A merchant over there t . 
A. Yes, sir. 
Q17. Just state what Pete Hamilton sa d and what gave 
rise to it, what- . 
A. ,Jeff was coming up the road with a wagon. 
Q18. Jeff Flanary Y 
.A. Yes, sir. .And Stoney Carter asked e who it was_ and 
I told him Jeff Flanary, and Pete said th t "I'd like to get 
a good crack at him with a high-powered, f I can ~atch him 
back in the mountains somewhere''. 
Q19. ''I'd like to get a good crack at him with a ·hlgh-
powered, if I can catch him back in the mountains some-
where''! 
A. Yes, sir. 
page 6'90 } · CROSS EXAMINATIO 
By Mr. Greear: I · 
Xl. You say that was in July or August, 1935T 
A. No, it was in March or April. 
By Judge Bond: He said Mr. Carter di d at that time. 
X2. When was this occurrence Y 
A. I think it was in '35. Any way, in the ·spring before 
Stoney Carter died in July or. August. 
X3. You think it was in March or Apr· 
A. Yes, sir. 
X4. How long had yon known Pete Ha ·uon T 
A. Six or eight years. · 
X5. Where was Pete living at that tim 
A. He was living on Stoney Carter's 
mountain. 
X6. Lived on Stoney's place at that ti 
out on the 
'•' t· 
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A. He said so, he was down to rent again. 
X7. You had known him six or eight years, 
A. Yes, some six or seven or eight years; I don't know how 
long. 
XS. Pretty peaceable citizen, generally, wasn't 
page 691 ~ he! . · 
A. Well, I don't~ 
By Judg~ Bond: We object to that, sir. 
By tht:~ Court: Objection overruled. 
A. I never did-
By ,J t1dge Bond: Just wait. Now you can't put the char-
acter of the deceased in issue unless it is attacked by the de-
fense. 
By Mr. Greear: Isn't that what the defense is doing? 
By the Court: That is what I-
By Judge Bond: You have to prove by his general repu-
tation, sir, and not what the witness would know of him him-
self. 
By the Court: I beli.eve I will exclude it. 
X9. How long you say you have been taking care of the 
court house T 
page 692 ~ A. I come there the 2nd day of March three 
years a.go-two years ago ; will be three years 
the 2nd day of tl1h, next March. 
XlO. In~ other words, you were there at the time this oc-
' currence happenedf 
A. Yes, sir. 
Xll. Came in shortly after Quillen went in as sl1eri:ff f 
A. Yes, sit. 
X12. Are you any kin to Quillen f 
A.. No, sir. 
X13. Any kin to any of these other fellows f 
A. No, sir. 
Xl4. You are naturally, being there in charge of the court 
house, and the sheriff there and with the ja.il right behind 
and livin~ there; has his office there, you are pretty closely 
connected with liim, see him about every dayf 
A. Yes, sir. 
X15. And vou knew thi!:t, of course~ when they had this 
other trial here last April f 
A. Yes, sir. 
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Xl6. But yon didn't testify at that tim , pid you Y 
A. No, sir. 
·page 693 J Xl 7. When did you tell the sheriff about it Y 
A. After I was summoned. I told Oletus 
Quillen, justice of the peace, the next day after this trouble 
occurred. 
X18. A justice of the peace there at Ga e City? 
A. He was at that time? 
X19. Some kin to sheriff¥ 
A. ,v ell. I don't know. He might be, he may be some 
k1.n to him. 
X20. And you told him the next day after it happenecl T 
A. Yes, sir. 
X21. And then you didn't get summoned,. though, until this 
term of court? I. 
A. I was summoned last time, at the other trial. 
X22. You weren't summoned in April, wqre you, when they 
had the trial Y · I 
A. I was summoned when they had the I ial here, yes, sir. 
X23. But you didn't testify? 
A. No, sir. 
X24. Were you summoned over here thi time? 
A. Yes, sir. 
X25. Who summoned you 7 
A. Sheriff Quillen. . 
page 694 } X26. Now at thP. time .that J 
1
ff was coming up 
the road there, as you say, at\ Stoney Carter's, 
was Jeff an officer Y 
A. I don't know whether he was an of-fi~r at that time or 
not. He was county police over there awhile. 
X27. County police? 
A. And I don't know whether he was officer at that 
time or not. 
X28. I believe vou said there was some alk about him as 
he was coming· al~ng the road. What were you talking about 
Jeff for? 
A. Mr. Carter just asked me who that 
wagon. 
_ X29. Asked you who it was T 
A. Yes, sir. 
X30. Did Pete smile when he said he w · uld like to get a 
crack at. hirri with ·a high-powered rifle! 
A. No, sir, I don't think so. 
X31. You don't think he did. stop there at 
Stoney 's store 7 
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A. No, sir. 
X32. Just went on byi 
page 695 ~ ..lt. Yes. 
X33 .. And you never did hear of Pete shooting 
at him with a high-powered rifle? 
A. No. 
X34: Pete was back in that county off and on up until the 
time he was killed? 
. A. As far as I know, yes, sir. 
X35. And Jeff stayed there too Y 
A. ~es, sir, around Fort Blackmore. 
Witness stood aside. 
0. P. COX, 
the next witness called by and on behalf of the defendant, 
being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Judge Bond: 
Ql. Your name is 0. P. Cox? 
A. Yes, sir. . 
Q2. You are commonly for short called Os Cox? 
A! Yes, sir. 
Q3. Where do you live, Mr. Cox f 
page 696 ~ A. Fort Blackmore. 
Q4. How long have you lived there? 
A. Was born and raised there. 
Q5. You are a brother to Wright Cox who used to be a 
lawyer and who ·is now deceased? 
A. Yes, sir. 
Q6. What is your age, Mr. Cox? 
A. Fifty-seven. 
Q7. What is your business and occupationf 
A. Farmer. · 
QB. You also are a surveyor? 
A. Yes, sir. 
Q9. You have been in the mountain a great deal, in that 
Knob country? 
·. A. Yes, sir,· quite a little bit. 
QlO. You own land in there, do you-formerly did? 
A. My father owned land in there . 
. Qll. Were you sometime ago shown. and pointed out the 
place where Pete Hamilton was said to have been kill~d Y 
'' 
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.A. Yes, sir. 
Q12. About when was that? 
. A. I don't just recall, -Jud e; it was a short 
page 697 } time, not a great while after M . Whited 's former 
trial here. I don't recall just when it was. 
Q13. That would have been sometime after the former 
trial, that was I believe in March or Apr· :-0f this yearY 
A. Of last year. · 
Q14. Well, who pointed out the place t eref 
A. 1\fr. J. W. Sturgill and Jeff Flana . 
Q15. And who els~ was present? 
A. Glenn Sturgill. 
Q16. I will ask you if you were reques ed or did make a 
search of the timber there at the place th twas pointed out 
to you as to where this shooting took pla e-that is, if you 
made a SP.arch there for appearances of b llets in the timber 
or anywhere else. 
A. Yes, sir. 
Q17. How carefully or closely did you 
tionf 
A. Just as· close as I could, Judge. 
Q18. About how long were you engage in making it T 
A. Well, I'd say something like an hou and a half. 
Q19. Well now, tell the court and jury, please, what you 
found, whether you found an bullet or marks 
pag·e 698 ~ there of any kind., what was e result of that 
search there py you Y 
A. Found one, one bullet mark, and a little hole. 
X20. Now tell the Court and jury wher that was and the 
direction in which it appeared to have beep going. 
A. It appeared to have been going to ard the direction 
where they said Mr. Whited was. 
X21. What direction from the place the told you Hamil-
-ton and Laney were? . 
A. From the direction of where they sad that Laney and 
Hamilton were, in the direction of where th y said Mr. Whited ' 
was. 
X22. Which side of the road was· that T 
A. It was on the left as you go down: 
X23. As· you go from the Knob down t the Carter-and 
throu~·h the Carter boundary, to the Carte house Y · 
A. Yes, sir. 
X24. How close was it, would you say, o the road there Y 
A. You mean the bush that I found Y 
X25. Yes. 
36~ SupreIQe Court of Appeal~ of Virginia. 
0. P. 'Cox. 
A. I'd say something like thirty or forty feet, something 
. like that. · 
page 699.J ... X26. And_ there is a log, I believe, lying up and 
· ' down the hill there i 
A. Yes, sir. 
X27. About how far from that log was it f 
A. Well, it was something like-oh, forty feet, I guess, 
something like that. 
X28. That is up towards the. Knob Y 
A. In an eastern direction, yes, sir. 
Q29. How did it appear to have ranged there with reference 
to the road there at that poinU 
A. Rather parallel with the road. 
Q30. Rather parallel with the road? 
A. Yes, sir. 
Q31. But rather going in the direction of the Knob Y 
A. Yes, sir-well, rather more in the direction, you might 
say, old the old Camp Rock than in the Knob; it was going 
more in the direction of the Camp Rock. 
Q32. Now did you make any search on the other side of 
the road there, the north side? 
A. Yes, sir. 
Q33. Well, did you find anythjng there Y 
A. No, sir. 
page 700 ~ Q34. How is the timber on the north side of the 
road, or the bushes, with reference to growth or 
thickness, or being rather open there on the north side, upper 
side? 
A. It is rather open on the nort~ side. · 
Q35. And how is it on the lower side of the roadf 
A. Well, there was quite a little brush Qn the lower side 
when I was there. 
Q36. What you caII rather a thicket f 
A. Yes, sir. 
Q37. Briars and bushes f 
A. Yes, sir. 
Q38. Do you recall how l1igh those briars and bushes w.ere 
'with reference to the heigl)t of a man, on the lower side of 
the road? 
A. Well, some of them were np over our heads, while oth-
ers were down lower. 
Q39. Well now, did you see any appearance of any twigs or 
an;vthing· that happened there to the bushes or twigs or any-
thmg of the kind on either side of the road f 
A. On the lower side; I didn't on the upper side. l no-
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ticed some twigs that looked like they had been broken off, 
some small bushes that seemtd to have been 
page 701 r broken off and dropped down O the ground. we 
- picked up quite a few of those nd put them back 
up on something, looking for the bullet ~arks. 
Q40. Did you find any bullet marks there? 
A. No, sir, did not. j 
Q41. Well, did you find any appearance there where any 
twigs had been cut with a knife? J 
A. Well, I couldn't say they had been c t with a knife. I 
noticed some broken off, looked like they[ had been broken 
off. 
Q42. And those that was broken off, f om the way you 
placed them they had not been broken wit a bullet? 
A. I- don't think so. 
CROSS EXAMINATIO . 
By Mr. Greear: 
Xl. You said you went up there with M ;. Sturgill and Mr. 
Whited to make this examination? I . · 
A. No, sir, I didn't, I did not. i 
X2. What did you go there for Y I 
A. I didn't say I went up there with Mr.fWhited. I said I 
went up there with Mr. Sturgill, Mr. J. W. turgill and Glenn 
Sturgill and Jeff :Flanary. 
page 702 r X3 .. Well, Mr. Flanary and rr. Sturgill Y 
A. Yes, sir. · 
X4. They are two of the men that are harged here, just 
the same, aren't they? 
A. Yes. , 
X5·. And you went there for the purpo e of making this 
examination f 
A. Yes, sir. 
X6. And you went there in May of last ear, was iU 
A. I don't remember, Mr. Greear, just when it was. It 
was not a great while after the former rial here of Mr. 
Whited. I don't recall. 
X7. After the trial Y · 
A. Yes, sir. 
·XS. And that was about a year and a ha after this shoot-
ing, wasn't iU 
A. If I recall, the shooting was done in December,-! am 
not sure about that. 
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X9. Well, for your information, the shooting was done on 
the 13t4 day of November, 1936. · 
A. Well, I don't remember just when-
. XlO. And you were there sometime in April 
page 703 ~ or May, 1936 Y 
·A. Yes, sir. 
Xll. That is a year and a half after that, isn't it? 
A. Yes, sir, something like that. 
X12. Now a year and a half later yon didn't expect to 
go up there and pick up little twigs that had been cut off by 
bullets and place them up there and see if they would fit, did 
you? 
A. No, sir. 
X13. But that is what you tried to do, wasn't it? 
A. No, sir. 
X14. What did you say you were placing those twigs back 
there for? 
· A. ])id I say was placing twigs back f 
X15. Yes, that is what you said, picked up some and put. 
· them back. 
· A. I think not. . 
X16. What did you say there awhile ago about some of the 
twigs off laying on the ground and you picked them up and 
put them back up to see if they would fit and see if you could 
see any bullet marks? 
A. I did not. 
page 704 ~ By Mr. Greear: Mr. Stenographer, will you 
turn back and read that. 
By the Stenographer: "I noticed some twigs that looked 
like they had been broken off, some small bushes that seemed 
to have been broken -off and dropp·ed down on the ground. 
We picked up quite a few of those and put them back up on 
something, loolting for the bullet marks .. 
X17. What did you mean theref 
A. I meant there was some little bushes there. 
X18. Whatf 
. A. I meant there was some little bushes, and what I said, 
there was some little bushes seemed to have been broken off 
there. 
X19. Well, you said "twigs ". There is a lot" of difference 
in a bush and a twig, isn't there Y 
A. I said there looked like there had been some twigs 
broken off there, but I didn't say I put them back. 
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X20. Well, a year and a half later you 1~ouldn "t expect to -
. tell much about the bullets cut1*ng through briars 
page 705 ~ and twigs or which way they! was going, could'. 
youY . . l · _. . 
A. No, sir, not-you couldn't tell. . 
X21. In fact, that mark that you f oundl on this little oal!. 
there, that was a pretty good size one, wasn't it, pretty good 
size gash the bullet had cut Y ~ .. 
A. Well no, _jus~ ~ore of a who!e in ~he tr~e, bush. 
X22. Well, 1t hit 1t along the side, did 't 1tY · . 
.A.. Went a little .bit on _the side .and wit nearl.y throug.·h from the eenter. 
X23. Did.n 't make a hole through T 
A. Hardly through it, no, didn't go qui e through it. . 
X24. You dicln 't know whether that wa8J made at the time 
this shooting occurred or at some other time Y 
A. No, sir, no, indeed. h 
X25. And you don't know-could you te eighteen ·months' 
later which way the bullet had been goin~! . 
A. Yes. , it didn't come out on the other ~ide. It evidentJy_ 
must have went in from that side. 
X2·6. Didn't come out on the other side,. 
A! No, sir. 
X27. You mean it was in th little bush? 
page 706 } A. Yes. 
X28. Y oti found just where a bullet had gone 
in a bush and stopped Y 
A. Yes, sir.. . 
X29. I see. Yon didn't see a bush the e pretty elose to 
the road with a gash. on it about three inc es long, did you! 
A. No, sir. 
X30. There was some little oaks stan · g there in those 
briars; did you look at those? 
A. I think we looked at most every o e that there was 
there. 
X31. But you found where a bullet had • gone in one t 
A. Yes, sir. 
X32. And that was up towards the Caril· Rock, .you said t 
A. Yes, sir, in the direction of the Cam Rock. 
X33. If you were standing over there at t e road and facing 
right out towards-I belieye there is a hick ry standing right 
there at that brink; did you notice that, pretty good size 
tree! 
.A. Yes, I noticed a pretty good size tr e standing the~e. 
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X34. If you was standing in the road facing 
page 707 ~ towards that hickory, the Uamp Rock would be 
on your left., wouldn't iU 
A. Yes, sir. 
X35 . .And that is the direction that this tree was, or the 
bullet was going that was in this tree 7 
A. From this log there is a log laying down the hill along 
there and where they said that Mr. Hamilton and Laney was, 
and it was going in the dh-ection of the Camp Rock from 
there. 
X36. And that is not back towards the road at all, is iU 
A. No, sir,-well, you might say it is parallel. 
X37. Parallel with the road? 
A. Yes, you mip;ht say parallel with the road. 
X38. How big was that oak this bullet had gone int 
A. Oh, it wa1:1 a right smart-I couldn't tell you just what 
size. It was perhaps four or five inches through; I don't 
know just-
X39. Four or five inches! A: Yes, something like that. 
X40. And how far from the road was it f 
A. vVell, around thirty or forty feet, something 
page 708 ~ like that. 
X41. And how high above the ground was it 
where the bullet had entered Y 
A. :Something like my shoulders. 
X42. About your shoulders Y 
A. Yes, something like my shoulders. 
Witness stood aside. 
J. W. STURGILL, 
being recalled for further examination, testified as follows: 
RE-DIRECT EXAMINATION. 
By J ndge Bond: 
_Ql. I believe, Mr. Sturgill, you have been examined in 
chief in this case. Your name is J. W. Sturgill? 
A. Yes, sir. 
Q2. Are you acquainted with 0. P. Cox, Os Cox? 
A. Yes, sir. 
Q3. I will ask you if sometime after the April trial, 1938, 
in this ca!Se if you went to the scene of tliis shooting with 
Mr. Cox, ·and if so, who accompanied you there besides Mr. 
Coxf 
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A. Well, it was my son and Jeff Flanary and 
page 709 ~ Mr. Cox and myself. 
Q4. Did you point out to Mr Cox the place of 
the shooting there and the position of the p rties as nearly as 
you couldl 
A. Yes, sir. 
Q5. Please state what search, if any, was made there for 
bullets there in the timber, bushes, and brrsh. 
A.. Well, we made a pretty thorough se~rch-searched it 
out pretty close to see how much sign we ~uld find. 
Q6~ And who was it making that searctt? 
A. It was myself and 0. P. Cox and my ~on and Jeff Flan-
ary. 
Q7. What is your son's name? 
A. Glenn. 
Q8. Glenn is not here today 7 
A. No, he couldn't come on account of h s wife being sick. 
Q9. His wife is very ill? j . 
A. Pretty sick, and the doctor thought p obably she would 
have to go to the hospital. 
QlO. He was here yesterday, I believe? 
A. Yes, sir, he's been here 11 the week. 
page 710 ~ Qll. Well now, what was· t e result of that 
search there, whether you fou d any marks or 
prints of bullets or shot or anything there? 
A. Well, we didn't find a great deal o sign thete that 
we could say positive was bullet sign. We found two places 
-one place had been chipped out in a log, nd I couldn't say 
positive whether there had been a bullet there or not. The 
chips seemed to be moved. And then we f oubd another one in 
a white oak bush that was very distinct. 
Q12. iN ow where was that white oak bu ht 
A. Well, it would have been pretty clo e about the way 
Wilmer Whited was going· down from the oad. 
· Q13. And what direction did it appear, rom the appear-
ance of it, the way it had entered the timbe there, the wood, 
what direction did it appear to have been oming·f 
A. Well, it would be pretty hard to say, ut it looked like, 
from the best I could tell from the bark, it adn 't hit square 
in the wood, it had just hit the end of-th side of a pretty 
good size white oak, like it might have bee going that way. 
Q14. Which way do you mean? 
A. Well, it would have been east from where 
page 711 ~ we was standing, kind of an ea tern direction. 
Ql5. How would that have b en with reference 
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to where Hamilton and Laney weref 
A. Well, if it traveled that direction it would have been 
coming from Hamilton and Laney or in the direction of where 
they was there next to the road,. in the direction of where 
Whited was. , 
Q16. How did it appear to have ranged there with refer-_ 
ence to the road there, whether parallel or cross-wise or how 
about that? 
· A. Well, it would have been pretty well parallel, I would 
imagfoe, from the way it hit the bush. 
Ql7. Going up the direction up the mountain there? 
A. Coming back up the road this way, yes, sir. 
Q18. Towards the Knob! 
A. Yes, sir. · 
Q19. Well, did you make any search on the north side of 
the road there or the upper side? 
A. I don't remember that we did-just searched below 
where this shooting occurred. 
page 712 ~ RE-CROSS EXAMINATION. 
By Mr. Greear: 
Xl. When was this search made, Mr. Sturgill? 
A. It was after the other trial here of Mr. Whited. I just 
can't give the date. · 
X2. About April or May? 
A. .Sometime after the term of the court here. 
· X3. Well, we had another term then in July. It was be-
fore the July term, was iU · 
A. Well, we didn't have any trial at that time. 
X4. I mean-
A. That was before that time, yes. j 
X5. It was before July? 
A. Yes, before the other term. 
X6. And you found this one cut on' this white oak bush 
where it hit the side of it and had gone through the barkY 
A~ Yes, sir. 
X7. And the bullet had gone on? 
A. Yes, sir. 
XS. And that is the only on~ you found in a bush, wasn't 
itJ 
page 713 ~ 
A. That is the only one that I saw in a bush. 
X9. And you couldn't tell much about which 
_:;.;....-: 
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way it had gone., eighteen months later could you Y 
.A. Well, nothing-you couldn't tell not ·ng definite about 
it., of course. It looked like from the way e bark w·as nicked 
up that it might have been shot back up ~is way. · 
XlO. And if it had been shot the other ay it" would have 
been going from the direction of where ited was, right 
towards where Pete Hamilton and La~neYJ was, wouldn't iU 
.A. Well, it was right about where ted was. 
Xll. You examined that pretty closely didn't you 1 
.A. Yes, sir, I looked pretty close. i .. 
X12. .And Os Cox was there; he examiied it closely, too T 
A. Yes, sir. . t 
X13. And you both saw that it had ju t cut through the · 
bark and g·one on, didn't you 7 · -
A. That was all it had done, just scalPi~ed the side of the 
bush. 
X14. You are quite sure of that, aren' you? 
A. Well, that was all I saw! about it. 
page 714 } Xl5. Well, you looked at it, didn't you! 
A. Yes, sir. 
X16. And examined it. Now I believe i was the next day 
or just a day or two after this happene , were you down 
there in the barber shop at Fort Blackm re! ' 
A. I think I was in the barber shop t ere the next day, 
on Saturday after this happened. . 
X17. And was there a good many men.ithere were ques-
tioning you about it, asking you what had gone on and wh-at 
had happened up on the mountain? . 
A. Well, I don't remember of many. I ent in there, was 
getting a haircut, and a fellow, Mr. Dingus, come in, Ira 
Dingus, and he said he had heard that th re was a man· got 
shot up on High Knob and wanted to Imo whether it was so 
or not. I told him, ''Yes, there was a man ot shot up there'', 
and then he says, '' I don't want to be p · g in your busi-
nesE '', as well as I remember was the way e spoke it, "but", 
he said,'"do you know who done iU'' and 'told him I didn't. 
X18. Now didn't you tell him this, that' We was all shoot-
ing and we couldn't tell who done it"T 
.A,.. No, I didn't put that ''we" in it. 
_ By Judge Bond: We object o tliat. Anything 
page 715 } that this witness-any state ent that he made 
there after that wouldn't be evidence again.at 
Whited. 
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By l\tfr. Greear: It would be admissi~le to impeach him as 
to his credibility. I think he is correct, it wouldn't be ad-
missible as to Whited, that long after the occurrence. 
By the Court: I think he can answer, but only to go to 
his credibility. 
By Judge Bond: Only to go to the credibility of the wit-
enss? 
By the Court: Or the witness. 
X19. One other question, Mr. Sturgill: at the time that 
you-
By Judge.Parker: I didn't quite catch his answer. 
By Mr. Greear. He answered and said he denied saying it. 
By the Witness: I said I didn't say that we was all shoot-
ing. 
page 716 ~ X20. At the time that you all were going down 
there and when you came around and saw the 
Hamilton family there in the road, did you know that Pete 
Hamilton or Laney either one had any liquor there f 
A. No, sir. 
. X21. Did you ever know that until after it got into the 
trial? 
A. No, sir. 
Witness stood aside. 
E. M. ROLLINS, 
the next witness called by and on behalf of the defendant, 
being first duly sworn, testified as f oIIows: 
DIRECT EXAMINATION. 
By Judge Parker: 
· Ql. Your name is Ed Rollins f 
A. It is. -
Q2. l\fr. Rollins, what is your business or profession f 
A. I am a court reporter-. 
Q3. As such court reporter did you or not report the case 
of .Commonwealth v. Wilmer Whited at the March term some-
time-the particular case was tried in April, 
page 717 ~ 1938? 
A. I did. 
Q4. In this court f 
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A. Yes, sir. 
Q5. Did you transcribe your notes of t t trial t 
A. Yes, sir, I transcribed the testimony o certain witnesses, 
yes, sir. I 
Q6. Certain witnesses. I will ask you tQ take this record, 
if you please, Mr. Rollins, and turn to pag~ 9, beginning with . 
question 60, Mrs. Sarah Hamilton's testµ.mony, and state 
whether or not at that trial the following qutstions were ~sked 
and whether she made the following resprses : 
'' On the day that this shooting occurre~ and the morning 
of that day did you receive any word that the officers were 
on their way into the . mountain there? I 
"A. That morning Y · 
''Q. Yes. 
'' A. No, sir. 
'' Q. Did anyone bring any word to thr1 t effect to your 
home that day! 
'' A. Yes, sir, Cloyd come about nine o ten o'clock and 
told us. 
pag·e 718 ~ "Q. Cloyd came about nine or ten f 
'' A. Yes, sir. 
'' Q: Was your husband, Pete Hamilton
1
. at home at that 
time? 
"A. No, sir. 
'' Q. Where was he? 
"A. He was at the still place, I supposer 
A. Yes, sir. 
Q7. Now on page 10, and at that same place, did or not 
this same witness, Mrs. Sarah Hamilton, f rther testify-
By Mr. Greear: May I interrupt, Judg Y By Judge Parker: Certainly. 
· By Mr. Greear: Wouldn't it be just as ell, to save time, 
to ask him if all of those questions which ., ou have read and 
cross examined those witnesses on were made, and then 
later to get your record you could let him go ahead and do 
that T It would take a long time to go ov · r all that, and I 
· don't see much point in it. 
page 719 ~ By Mr. Bond: We will have o do it any way; 
we'd just as well do it now. 
By Mr. Greear: AU right. 
Q8. And at that same trial, Mr. Rollin , with this same 
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witness, Mrs. Sarah Hamilton, beginning at question 70 on 
page 10 of the record, were the following questions asked and 
. did she or not make the following responses : 
'' Q. Did Cloyd go to the still place or leave the house in 
that direction that morning! . 
"A. I don't know. He come up from Uncle Hop Laney's 
that morning and let him know, and he never left our house 
.going to the still place. 
"Q. Well, did Pete find it ouU 
. "A. Yes, sir. 
· ·''Q. ·How did he find out? 
'' A. Cloyd come and told him. Cloyd told him before he 
come home.''· 
Is thaJ correct, sir? 
· A. Yes, sir. 
Q9. Now then, Mr. Rollins, were or not these 
page 720 ~ questions asked Mrs. Sarah Hamilton and did she 
or not make the following answers, on page 30 : 
''Q. As they came up there what did they do with. their 
gu~1. They still had .their gum~ in their hands when they 
. passed me. Mr. Sturgill he broke his gun down and loaded it 
while we was talking. 
"Q: He was re-loading his gun while talking to you Y 
"A. Yes, sir. The shells he throwed them out there on 
the ground.'' 
Were those ·questions asked lier and did she make those 
answers? 
A. They were and she did. 
QlO. Now, Mr. Rollins, this same witness, Mrs. Hamilton, 
on page 27, if you please, beginning with question 211 on· 
page 27, were not these questions asked and did she not make 
these answers: 
"Q. What did the officers do after they shot there! Then 
what did they doT 
'' A. They took right on over the hill after them. 
'''Q. After themf 
page 721 ~ '' A. Yes, sir. 
"Q. How were they traveling¥ 
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'' A. They was right behind them, ru · g just as hard ·as 
they oould run. '' 
.A. They were, and she did. 
Qll. Continuing: 
'' Q. The officers were running too Y 
'' A. Yes, sir, and shooting. 
'' Q. Did they shoot as they ran 7 
"A. Shot as they ran, yes, ~ir." 
i , 
I 
A. They were, and she did. ] 
Q12. And on page 24, question 190: I 
''Q. How far were the officers away frok you at the time 
that they were shooting there! · ~ 1 · 
'' A. Four to five feet, I suppose. 
'' Q. You say about forty-fiv:e feet fro wher·e you were 
standing? 
'' A. Four to five feet. I . 
'' Q. Four to ifive feet f . . 
"A. Yes, sir." · 1 . 
A: They were, and· she did. 
. Q13. Now then, on pages 46 and 47, sir, this 
page 722 ~ same witness, were not these q stions asked and 
did she not make these answerr :-question 118: 
"Q. Well, had they gotten closer to them~ ( Spealtjng abou; 
the officers now.) j 
"A. Yes, sir, they got closer before they went to shooting. 
That is when I saw them, about that far. . . . 
"Q. Well, what -distance were they fro them when they 
first began to shoot Y 
'' A. I don't know. I was soared, sere ing, so I don't 
know. 
'' Q. Well now, how close were those th ee men together, 
those three officers! 
'' A. They was side by side. 
'' Q. Well, men might be side by side d be from here 
over to the far side of the street. How cl se were they to-
gether? 
'' A. Well, about a half foot, I guess. 
'' Q. Right all practically together, then 
"A. Yes, sir.'' 
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A. They were, and she did. 
Q14. Now then, Mr. Rollins, did Mary Shepherd testify 
at this trial, sir, same time t 
page 723 ~ A. She did. 
Ql5. Did you take and transcribe her testi-
mony? 
A. I did. 
Q16. Will you ref er first to page 161 of her testimony, 
please sir. Were not these questions asked and did she not 
make the following· answers, sir, beginning with question 
12: 
'' Q. Were you down at Pete Hamilton's home on the day 
on which he was killed f 
'' A. Yes, sir, I was there. 
'' Q. What time did you g·o down there to their house Y 
'' A. Well, I guess it must have been about two-thirty or 
three o'clock. 
"Q. Two-thirty or three? 
'' A. Well, I went down there.'' 
Now on page 172 of her same testimony, Mr. Rollins, were 
not there questions asked her and did she not make the fol-
lowing answers, beginning, sir, at question 2: 
"Q. You never went over to Mr. Hamilton's ~until about 
two-thirty to three o'clock that day? 
'' A. It was somewhere around that time, two-thirty or 
three o'clock. 
page 724 · ~ '' Q. And how long had you been there before 
. you went down the hollowf 
'' A .. Well, not but just a little while." 
·Now on page 173, Mr. Rollins, if you please, were not afao 
the following questions asked and did she not make the fol-
lowing answers, beginning question 7: 
. "Q. That was-you went there about two-thirty or three 
o'clock, and they came in the hous·e about what time Y 
"A. Oh, I don't know-just a few minutes after we went 
down there they come in and went right on, didn't stav but a 
few minutes.'' " 
.Same page, question 12 : 
I 
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"Q. You got there about two-thirty or th ee. Now in your 
best opinion about what time was it when Cloyd Laney and 
Pete Hamilton came in? 
'' A. Well, we hadn't been there but two or three minutes 
until they came in.'' 
Were not those questions asked and did she not make those 
answers? I 
A.. They were, and she did. 
Ql7. Now, Mr. Rollins, turn, if you will~ to page 177, be-
ginning with question 36, were 11iiot these questions 
pag·e 725 ~ ~sked . and did she not make the following an-
swers: I 
I 
'' Q. You went at an ordinar.y gait? I 
~' A. Yes, .. we just fooled -along. jl 
"Q. Up a pretty steep hilU · , . . . · . 
'' A. Uh-huh. I guess it was about thrre-thirty or four 
o'clock when I heard these shots fire. 
'' Q. When the shooting was done 7 · 
'' A. Uh-huh, because I. think it. was about- · 
. '' Q. Well, if you got there at three, pe~·haps you didn't 
get- back up there. bef 01·e .three-thirty-youJ were down there 
and coming. back together perhaps an houri, would you say Y 
'' A. Oh, I just don't know how long. 1· 
' ' Q. A very short time·? 
· '' A. "\V ell, I know we didn't stay down there long, but I 
think it was two o'clock when .we left home at the Knob, and 
it was about twenty minutes until four whe we got back. 
'' Q. When ·you got back to the Knob? 
1 
'' A. Uh-huh. 
"Q. Until you got back home! 
"A. Yes." 
. . . _ Were those questions asked, nd did she or not 
page 726 ~ make those answers? 
A. They -were, and she did. 
Q18., And .. on page 180, beginning ·at que ion 60, were not 
the following quest-ions asked, and did she ot make the fol-
lowing· answers, this same witness, Mrs. J hn Shepherd: 
.. 
"Q. Yau needntt mind .what she said.. just -wanted to 
get the time.· And that was about four-tw nty. o'clock? 
'' A. Well, it was about twenty minutes u til four when we 
got home. 
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'' Q. Twenty till four Y · 
'' A. Yes. I know I looked at the clock when I got home. 
'' Q. It was about twenty minutes until four then when the 
shooting occurred; the shooting occurred a little before you 
gothomeY · 
'' A. Yes, the shooting occurred as I come up the hill from 
Hamilton's.'' 
Were those questions asked, and did she make those an-
swers? 
.A. They were, and she did. · 
-: Q19. Now then, on page 181, this same witness, beginning_ 
at question 65: 
, page 727 ~ ''Q. Half a mile? , · 
'' A. No, it is not a half mile up from where 
we heard the shooting. 
'' Q. About a quarter of a mile? 
"A. I guess, maybe, or maybe a little over-about a quar.:. 
ter of a mile, I guess. 
'' Q. It was shortly after three-thirty then when you heard 
the shooting, you think? -
" A. Well, I don't know. 
"Q. Well, it lacked twenty minutes of being four? 
'' A. It was twenty minutes until four when we got to the _ 
house by my clock. 
'' Q. And you walked about a quarter of a mile after you 
heard· the shooting? 
'' A. Yes. . 
"Q. And you got over to Hamilton's about three o'clockY 
"A. I don't know just what time we got to Hamilton's. 
We left home about two o'c:lock, and I don't know just what 
time we got down there, because I didn't look to see or not11-
ing." .. 
page 728 ~ Now on page 182, continuing: 
'' Q. But you did look when you left and you looked when 
you came baek Y 
'' A. Yes, that is when I looked, when we left home and 
when I came back.'' 
1 Were these questions asked, and did she make those au-
swers T · 
A. They were, and she did. 
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Q20. Now turning, if you will, Mr. Roir s, to Mrs. Pauline 
Laney. Was she sworn as a witness and t stifled in that same 
trialY 
A. She was and did. 
Q21. Did you also take and transcribe h~r testimony at that 
trial? I · 
A. I did. .· 
Q22. On page 66 of the record, Mr. Roi ins, state whether 
or not she made this statement in respon e to a question on 
her direct examination, which is question 4., but her answer, 
the material part that we are after, is fo d on page 66: · 
''Well, I seen my father grab his head and Cloyd looked 
back at my father, and I seen he was hit and I said, "Lord, 
they have killed him." .. . j 
page 729 } Did she make that statemej't at that trial t 
A. She did. 
Q23. On page 73 was not the following nestion asked, and 
did she not make the following answer, question 51: 
'' Q. Who was ahead, your father or y ur husband f 
"A. My husband. My husband was in :front." 
And were these questions asked her, an did she not make 
these answers, on page 75, question 64: 
"Q. What were they doing with their guns! 
"A. With their guns? \ 
''Q. Yes. 
'' A. They had them up in their hands I shooting. 
"Q. Were they shooting any?. 
"A. Yes, sir, shooting as they run. 
I. 
''Q. Now how close were they together, r were they sepa-
rated at all when they came· over there by that log an:d 
started, as you said, to begin to shoot at yo r father and your 
b~Mdl . 
"A. Well, Sturgill he started-he come own the road and 
started out, you know, to run,- started o t in front of me, 
·with Jeff Flanary, he was in the middle, a d Whited was up 
next to them. They all scatter d out. 
page 730 } '' Q. How close were they to ether with ref er-
. . ence to you and Mr. Vicars o er there Y 
'' A. Well, they was about seven or ei ht fpot of each 
~ other.'' 
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Were those questions asked and did she- make those an-
swers? 
A. They were, and she did. 
Q24. And on page 78, beginning with question 83, were 
not these questions asked her, and did she make these an-
swers: 
'' Q. iN ow wlien you sa~ your father grab his head, just 
what was the condition of the ground where he was running 
at the time he grabbed his head Y Was it level or was it dowri-
hilH" 
She doesn't appear to have answered that; but question 
84: 
. "Q. What was the condition of the ground'.? 
'' A. Well, it ,went pretty steep down.'' 
Were those questions asked her, and did she make tho~e 
answers? 
A~ They were asked her, and she made those answers. 
Q25. Were not these questions asked her, and 
page 731 ~ did she make these answers, on page 101, begin-
ning with question 142: · 
'' Q. He started off toward the steep place where the hill 
broke off? . 
'.' A. Yes, sir, down the llill. . . 
"Q. Well, you couldn't go over.that steep place.but a very; 
few steps until you would be entirely out of sight from where 
you were. . 
'' A. From where I was. 
'' Q. Very steep down over the brink f 
'' A. Yes, sir, awful steep. 
"Q. And your husband was,,a -little in fronU 
·"A. Y ~s,. he was gone out of sight. I seen: my father run~ 
ning after my husband had done gone out of sight. 
"Q. Y out father was still running, but going in the general 
direction that your husband went? . -
" A. Kindly that way, yes, sir. He run off down the hill 
and my father ran down the hill. 
''Q. Well, your husband ran off down the hill? 
· "A. Yes. - . · , , , , 
. . '' Q. Going· in the same general direction toward that steep 
break-off? 
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"A. Yes, sir." 
page 732 } Question 151: 
'' Q. On the right-hand side a little bit, nd a little bit in 
front? 
'' A. He was right smart in front. He got out of sight be-
fore my father did. I 
'' Q. H~ was going down over the steep lank before your 
,father? · 
'' A. Yes, sir. 
"Q. And your father had his shotgun Y 1 
'' A. Down in his hand. 1
1 
''Q. Which hand? ·. 
"A. His right hand, I believe." I 
Were those questions asked and did she make those an-
swers Y · I · 
A. They were, and she did. , , 
Q26. Now turn to page 67, if you will, b~ginning at ques-
tion 8. on the direct examination, were thes~ questions asked 
and did she make these answers : I · 
'' Q. When your father left home that mbrning were y~~ 
theref I 
"A. Yes, sir. : ' I 
''Q. Did he take his gun and hr·s dog along with 
page 733· ~ him, as you best remember Y 
'' A. Yes, sir. · 
. "Q. What was his usual practice when he f ould leave home 
of a morning·with reference to his gun and is dogY 
'' A. Well, he would all the time take th m and go hunt-
ing and sometimes kill a rabbit or a squirre and bring it in~ 
He hardly ever did go out of the house whi. n he didn't take 
his gun. 
'' Q. You say· he hardly ever went out o the house that 
he didn't take his gun. Was he a hunter? 
"A. Yes, sir, he was a great hunter." 
Now on this same subject, sir, on page 87 I think it is, be-
ginning at question 25: 
'' Q. I understood you to say that he alw ys took his gun 
with him when he went out. -
''A. He did, about all the time, would t ke his gun and 
his dog. 
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- '' Q. Well, he didn't go hunting when he went stilling. Now 
did he carry that gun to the still with him? 
· '' A. I don't know whether he took it plumb to the still or 
not. 
'' Q. But he would take it out T 
'' A. Why yes, he would take it out of the _ 
page 734 } house.'' 
Now on this same subject, page 105, question 172 : 
'' Q. He was in the habit when he went out to work of car-
rying some cartridges and his gun T 
''A. He took his gun. 
"Q. That morning you knew where he was working that 
morning, didn't you? 
'' A. No, sir.'' 
Were those questions asked, and did she make those an-
swers? 
A. They were, and she did. 
Q27. Now turn, if you will, to Cloyd Laney, record page 
119. Was or not Cloyd Laney sworn and did he not testify 
as a witness in that former trial? 
A. He was · sworn and testified, yes, sir. 
Q28. Page 119, question 81 : 
"Q. Now did you inform his family there what had hap-
pened? Did you tell your wife Y · 
"A. Yes, sir. _ 
"Q. That the officers were on their way in there? 
'' A. Told them I saw them on the other side of 
page 735 } the Camp Rock. 
'' Q. Did you know whether they were coming 
down there around Hamilton's house or not? 
'' A. No, I didn't know where they was going.'' 
Were those questions asked of Mr. ·Cloyd Laney, and-did 
he make those answers T 
A. They were and he did. 
Q29. All right, sir, now on page 121, question 98: 
"Q. Did you have a gun with-you that morning? 
"A. Yes, sir. 
'' Q. What kind of a gun did you have? 
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'' .A. Had a pistol. 
'' Q. What kind of pistol! 
''A .. 32. 
'' Q. Where were you carrying it f 
'' A. Carrying it on my side in a holste . '' 
Were those questions asked him., and di he make those an-
swers f 
A. -They were and he did. 
Q30. Now on page 138 of this same wi ess' testimony:-
beginning with question 22 : 
'' Q. Well, you carried a · pi.! tol fith you too, . 
page 736 } didn't you T. 
"A. No, sir. . . · . -
''Q. Well, you seem to hav:e had one tlat day. 
sC A. Yes, sir. 
'' Q. Yes. Well, then when you went d wn there and met 
the of:fic.ers did you ha-ye your pistol then I when yon met the 
of·ficers t · 
''A y . 
. es, sir. I · 
'' Q. Had it here on your side· in a holier Y · 
'' A. Yes, sir. 
'' Q. Well, then you decided that, after . ou went some lit~ 
tle distance, you would go and tell your r· t:}Jer-in-lawT 
'' A. That is right. . · 
_ ''Q. And you did soT 
'' A. Yes, sir. 
'' Q. Well, you saw the officers again befo e you got up there 
to the Camp Rock? 
"A. Yes, sir, passed them." 
Were those questions asked him, and did he make those a~-
swers f 
A. They were, and he did. 
Q31. Now then, on page 145, if you will, ir, beginning-with 
question 78: 
page 737 } ''Q. Then how did you happe to go down there 
below after you left the house 
''A. Why? 
"Q. Yes, why did you go down below t that rlext ho;nsef 
'' A. Well, he got down where they co dn 't get him, · he -
said. 
'' Q. Did he take the gun with him the T 
388 ·supreme Court of Appeals of Virginia. 
E. M. Rollins. 
''A. 1:es, sir. · 
"Q. What was he taking that gun down there for? 
'' A. I don't know. 
'' Q. You had your pistol there Y 
'' A. 1: es, sir. 
"Q. And did you have the dog alongY 
"A. Yes, sir." 
Now on page 146 were these questions asked and did he 
make the· following answers,. question 90: 
"Q. What time was it then you got back up to Pete's 
houseY • 
'' A. I don't know. We fooled along up the road. I don't 
know what time it was. 
'' Q. Did you stop there at the house? 
page 738 ~ '' A. No, sir. 
'' Q. Dicln 't go in there at all f 
".A.. No, sir. . . 
"Q .. And then it was that you went up there to where you 
met your wife and Mrs. Hamilton, there where· the shooting 
,took place? 
''A. 1:es, sir.'' 
Were those questions asked, and did he make those an-
swers? ~ 
A. On page 145 I believe. you misread one word, in the 
answer to question 79: ''Well, he got down where . they 
wouldn't get him," rather than "couldn't get him". I be-
lieve you read-
Q32. "Why did you go down below to that next house! 
'' A. Well, he got down where they wouldn't get him, he 
said.'' 
Were those questions asked him on those pages T 
A. They were. 
Q33. Did he make those answers T 
A. He did. · 
Q34. Now then, if you will turn, if you please, to page 146. 
Were those questions that I read you asked, and 
page 739 ~ did he make the replies that I read you? 
A. They were, and he did. 
Q35. Now turn, if you will, to page 149, question 122, speak-
ing of the pint of liquor: 
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"Q. Where were you carrying thaU 
'' A. Carrying it in my hip pocket. 
'' Q. And on one side you had a bottle o moonshine w his-
key and on the other a pistol Y 
'' A. I think so.-. I 
"Q. What were you carrying that pistol for, sirY 
'' A. I started to take it down to where !I was staying, at 
my gTandfather's-fixing to move down there. / 
"Q. Well, where did you get it? I 
"A. Got it at home that morning, Mr. f· amilton's, where 
I had been staying before this. 
'' Q. And you started to take it back dor to your grand-
father's? 
''A. 1:es, sir. I 
'' Q. Well, how long had it been there at ·1Pete Hamilton's f 
'' .A.. Ever since I had been there. -
'' Q. Well, how long had you I been there¥ 
page 7 40 ~ '' .A.. I had been there three tr four months. 
"Q. Well, how did you happen to leave it there 
that time--you said you were back there a ut twice a week; 
why didn't you take it away one of those imes? You were 
in there about twice a week for three mo hs. 
'' .A.. I wasn't moving~ I was going to ove the next day 
after he was killed. 
'' Q. And you were just moving your pi tol first 7 
"A. Just thought I would take it as I went, yes, sir. 
'' Q. And met the officers down there, alnd you still kept 
the -pistol! 
".A.. Yes, sir.'' 
Were those questions asked him, and did he make those 
answers? 
A. They were, and he did. 
CROSS EX.A..MINATI0Ni 
By Mr. Greear: 
Xl. Mr. Rollins, did you take down all t e ·evidence in the 
trial before! 
A. Yes, sir, I did. 
X2. In looking through this . pewritten record 
pa~;e 7 41 ~ I don't find any evidence of W lmer Whited a.nd 
John Sturgill and Jeff Flanar Where is their 
evidence? 
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A. I receiv·ed an order from the defense attorneys to tran-
scribe the evidence of certain witnesses, and they were not 
any of those whose testimony was asked for., 
X3. · You did not transcribe the defense witnesses' testi-
mony? 
· A~ I didn't transcribe the testimony of those particular 
witnesses~ There may be some defense witnesses in here. 
I am not sure. I can tell by looking at the index. 
' 
By Judge Bond: There are three or four, Mr. Rollins. 
By Mr. Greear: Now, your Honor, I would like for the 
jury to be instructed that this reading that they have done 
from 'this former record is not substantive evidence but is in-. 
troduced merely for the purpose of contradicting the wit-
nesses that were asked those questions, to.go to their credi-
bility. -
By the Court: I suppose that is the purpose for which it 
was introduced. 
page 7 42 t By Judge Parker : Certainly, sir. 
By the Court: It just goes to the credibilitv of 
the . witnesses. • 
By Judge Bond: For the purpose of impeachment. 
By the Court: It is not being used as substantive evidence, 
but merely for the purpose of impeaching-it goes to the . 
credibility of the witnesses. · 
Witness stQod aside. 
(Whereupon, court was adjourned until January 26, 1939, 
at 9 a. ~.) 
page 743 t January 26, 1939. 
. E. V. ST. MARTIN, 
the next witness called by and on behalf of the defendant, 
being first duly sworn, testified as follows: 
DIRECT EXAMDNATION. 
By Mr. Vicars: 
Ql. Is your name E. V. St. Martin? 
A. It is. ' 
Q2. Where do you live, Mr. ,St. Martin? 
A. At Gate City, Scott County. 
Q3. What is your business! 
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-A. I am a civil engineer. 
Q4. How long have you been a civil en · eer? 
.A. Thirty-odd years. · 
Q5. Do you hold any official position i 
A. I am a county surveyor. 
Q6. How long have you been county 
County? 
A. Three years. 
page 744} Q7. I show you a topogra ·fo map of Wise 
County, dated 1923, and ask y~u if you have had 
occasion to examine this map and other t<>pographical maps 
of the U. S. Government and the State of!\ Virginia. · 
A. I have. . 
QS. C.an you show the jury on that 1ap approximately 
where this shooting occurred in which P te Hamilton · was 
killed? · • 
A. I can. . · 
Q9. Please step to the jury and show 1bem the approxi-
mate location- I 
By Mr. Greear: I don't know whether I ought to object 
to this or not. I can't see where he is driying. As it stands, 
I think it is absolutely immaterial and irrelevant and incom-
petent in this case. f 
By the Court: I don't know for what purpose they are 
introducing it. 
By Mr. Vicars: Perhaps, your Honor, had better state 
as to that, so the record may be correct. he purpose is to 
show where the county line b tween Wise ~nd 
page 7 45 } Scott Counties was thought to be at the time. of 
this occurrence, and that the occ rrence took place 
in Scott County as it was then thought to b by the defendant 
and those in company with him. 
By Mr. Greear: If the Court please, t t couldn't throw 
any such light on the case, because what . Martin thought 
and•what he had done studying these overnment maps 
wouldn't have any bearing on these officers · p there. · 
By Mr. Vicars: That is not the question · t all, as I stated. 
By the Court: I will admit it, to save "me. 
A. According to this government map, e line starts at 
the Camp Rock and goes northward to the top of the moun-
tain: designated here by this line marked · e boundary line 
rig-ht here, comes around this . way, and t · s occurrence. oc-
curred between two prongs of this creek, rht about in that 
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location the-re, and on this side is Wise County and this· side 
Scott. 
QlO. How far south of the Wise County line 
page 746 }- did it occur? · 
· A. About two thousand feet. 
Qll. Now show them where the line begins from the Guest 
River, a mile up Guest River; and runs to the Camp Rock .. 
A. The mouth of Guest River where it empties into the 
Clinch, you come one mile to this point, and it is east and 
west line following to the Camp Rock, right there, that point 
there. 
Q12. And then the-
A. The line followed the public road to the foot of the 
meadow field hill, which is south of the Hig·h Knob, where it 
came to the top of Little Mountain, or Powell's Mountain, 
as it is designated on this map. You can see Powell's Moun-
tain marked. That is also marked the boundary line. This 
map was made by the U. S. Geodetic engineers-
By Judge Parker: 1923-it is up at the top there. 
A. In 1923. 
By Mr. Vicars: Did you gentlemen look at this map f 
By Judge Parker: Mr. St. Martin, I don't be-
page 747 ~ lieve all these jurors followed when you pointed 
out those little branches of the creek showing-
where the occurrence was. 
By the _Witness: Those blues lines coming· up this way, 
like fish bones. 
By Judge Parker: Show where the house is located, the 
Laney house. 
By the Witness : That black spot right tbere. 
By J udg·e Parker: Below tbe prongs of those forks. 
By the Witness: Right just below tbe prongs and right 
out in that point there is where the occurrence took place. 
Q13. Now did you do any locating· of county lines through 
there as .county engineer prior to this trouble, Mr. St. Mar-
tin I -
A. I did for the highway department. We 
page 748 ~ mapped the roads-
Ql 4. St. Highway department, you mean f 
A. Yes, sir. 
Q15. Just explain to the ji.1ry what you did there. 
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A. When the highway department took over the county 
road system-.-
By Mr. Greear: I object to that, your H nor. It couldn't 
have any- I 
By the Court: I don't see what relevan1y that has to the 
case, what Mr. St. Martin did. 
By Mr. Vicars: Showing that the people believed and had 
a right to believe that was the true county line at that time. 
By the Court: I don't see how 'that affects these defend-
ants unless you can show that they were wi him or knew he 
had done it. 
By Mr. Vicars: Well, he saw the mar ers on the high-
way, one of them did, and co sidered that the 
page 7 49 ~ the line. That was the evidenc here. · 
· By the Court: Mr. St. Marti~might have done 
that, but what does that have to do with t e defendants Y 
By Mr. Vicars: One of the defendants stifled that- · 
By Mr. Greear: Nobody testified to any1highway marker. 
· By the Court: Somebody testified about some red marks· 
or red rocks. 
By Mr. Greear: That was down there on he Carter bound-
ary. 
By the Court: Do you want to try to s ow that Mr. -St; 
Martin put those marks up there 1 
By Mr. Vicars: No, no; want him to show where the county 
line was recognized and considered by the highway depart-
ment at the time of this occurrence; both he national gov-
ernment and the state govern ent . considered 
page 750 ~ that the line. All the maps, eve geographic map 
I have found, every map made y the U.S. Gov-
ernment and the State of Virginia shows those to be the 
lines. 
By the Court: In ·other words, they sho that according 
to those maps that it occurred in Scott C unty instead of 
Wiset 
By Judg·e Parker: It is not for the pur ose of attacking 
the jurisdiction, by merely sh.owing the g·o d faith of these 
gentlemen in their mistaken belief that it was in Scott County; 
that it was the general knowledge of peopl in that vicinity, 
based upon government records and g·over ment maps . 
. BY. the Court: I will let it go in, but I ca 't yet see-
A. In 1932 when the highway department .of Virginia took 
over the county road system I mapped th roads of Wise 
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and Scott County, and I was at the High Knob and had to 
spend the night. The next morning I got :M:r. 
page 751 ~ Shepherd and Mr. Starnes to show me where they 
considered the county lin~ 
By the :Court : I don't. think-
By Mr. Greear: He is going entirely on hearsay. 
By the Court: I don't think he can go into that. He can 
just tell where he figured the line. was. 
By Mr. Vicars : I think he can tell where the people who 
were there at the time thought it was. . 
By the Court: I don't think so. 
By Mr. Greear: That doesn't have any bearing on this. 
By Judge Bond: One thing, your Honor, you can estab-
lish by tradition those boundaries there. 
By the Court: Well, as I understand it, there is.no question 
_ about the line, you just want to show-
page 752 ~ By }fr. Vicars : We are not questioning for the 
purposes of this case the jurisdiction of the court 
since the trial and ascertainment of the line, the trial be-
tween Wise and Scott County to ascertain the true boundary f" 
line since this. occurred. Now that line as established would 
place this occurrence in Wise County. Prior to that time 
these def endailts believed, and a large number of the people 
believed, that that was in Scott County. That is the purpose 
of it, sir. 
By the Court: Well, I think this, you might ask Mr. St. 
Martin-
By Mr. Vicars: To show the bona fides of the defendants 
in believing they were in their jurisdiction. 
By the Court: You might ask Mr. St. Martin where he es-
tablished the lines. 
Q16. Where did you establish the line between the two 
· counties? 
page 753 ~ A. With the road leading from the Camp Rock· 
towards the High Knob. 
By Judge Parker: Is that in accordance with this map? 
By the Witness: Yes, sir. -. 
0,17. Then from the High Knob going westward, howf 
A. That was not a public road, west from the- · 
· 018. You didn't establish the county line any further Y 
_A. No. 
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Ql9. But established it from Camp R k-
A. Towards the High Knob. · · 
Q20. Towards the High Knob. It incr· ded this territory 
in which this trouble occurred within t limit of Scott 
County? · 
.A. Yes, sir. _ 
Q21. Had you ever heard that questio ed before t 
A. Never had. 
By Mr. Vicars: Mark this map as St. M rtin exhibit No. l. 
(Whereupon, said map was marked an :filed as "Defend-
ant's Exhibit #2-(St. Martin).") I • 
page 754} CROSS EXAMINATION. 
By Mr. Greear: [ . . 
Xl. Were you present, Mr. St. Martin, then we were hav-
ing the trial about the line up there! \ . -
A. Yes. 
X2. .And did you hear some of the gov rnment engineers 
and men who made government maps of t s territory testify 
in thaU 
By Mr. Vicars: If your Honor please, hat is. objected to 
because hearsay and immaterial. 
By Mr. Greear : It is not hearsay; I a asking. him. if he. 
heard them testify. 
By Mr. Vicars: He didn't hear anybo y that made ·this 
map testify. 
By Mr. Greear: But he made governmen maps and worked 
on these-
By Mr. Vicars: We object~ 
page··755} By the Court: Was that a ter this thing ~c-
curred? 
By Mr. Greear: Yes, sir. 
By the Court: I sustain the objection o 
lieve if that occurred afte'rwards-
X3. Did you ever work on a geodetic s rvey party Y 
A. No. · 
X4. You don't know then whether thes county lines as 
shown on a geodetic map are sketched in or whether. they 
are surveyed, do you! 
A. They told me in Washington, I inquir d there, from the 
-
396 ·supreme Court of Appeals of Virginia. 
E~ V. St. Martin. 
U. S. Geodetic Survey Department, that in lieu of a bearing, 
of any record of-any bearings of the line, they got their data 
from local information in engineering the field, and showed 
me the regional map made in the field at the time of the 
survey. 
X5. They got it just like you tried to get it up there. by 
asking John Shepherd 1 
A. That is rig·ht. 
X6. And they didn't g·o back and look at the 
page 756 }- ·act establishing Wise County or see where the 
line ought to be or anything? 
. A. Yes, sir. 
X7. Said they got it from local information. 
A. Well, there was no bearings given for a line. They got 
it from local-
X8. In a geodetic map the exact location of a eounty line 
has nothing· to do with what they are trying to show there . 
. A; Oh, yes. 
X9. What does it have to do with it Y 
A. They are showing the topography of the different sec-
tions.· V 
XlO. But if it is a little bit off, it doesn't make any par-
ticular difference, so long as they have got their ridges and 
creeks down. 
A. I don't know how they consider that. 
By Mr. Vicars: We object. The point is that was the 
line that was regarded as the correct line. 
Xll. Now prior to this shooting did you ever show this 
map t.o Wilmer ·whited and explain it to him 1 
A. I don't know that I ever had any occasion. 
page 757 ~ Xl2. So far as· yon know, he never saw it, did 
heY . 
A. I don't know. 
X13. I believe Wise County has · always maintained a road 
up to the Camp Rock, hasn't iU 
A. Mr. Shepherd told me neither county would maintain 
it at the time we was there; it was on the· line and-
X14. At the time this occurred wasn't Wise County main-
taining that road to the Camp Rockf 
A. Well, Mr. Shepherd told me that neither county-
By the Court: J?on't tell what somebody else told you. 
\ 
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X15. I am asking you if they weren't 
this shooting happened in 1936, wasn't 
taining that road up to the Camp Rock T 
A. I couldn't say. 
By Mr. Vicars : From where Y 
ing, at the time 
se County main-
X16 .. As far as it went to the Camp R ck, that is where. 
they stopped for the County . line. 
A. I ~oul~ 't say whether Wise-the hitway department 
was mamtammg them at _that time. -
Xl 7. Well, they use Wise ounty money on 
page 758 ~ one side of the line and Scott County on the other; 
it is allocated that way. . 1 · 
A. Where the patrolman came to I woul n 't be in position 
to say. . 
X18. Isn't there a sign, '' Wise County'' nd ,, 'Scott Coun-
ty'', stands up there on top of the rock, Ca p Rock, showing 
when you come into Wise County coming rom Fort Black-
more? 
A. On the road Y 
X19. Yes. 
A. Yes. 
Witness stood aside. 
JAMES COLLINS, I 
the next witness called by and on behalf of the defendant, 
being first duly sworn, testified as follows 1 
DIRECT EXAMINATIO . 
By Judge Parker: 
QI. Is your name James · Collins 1 
· A. Yes, sir. . 
Q2. What has been your business or p ofession for the 
· . last six or eight years, sir Y 
page 759 ~ A. Well, I have been with the. orest department 
for the last five years. 
Q3. Fire m~rshal Y 
A. Fire warden, yes, sir, chief warden o the county. 
Q4. In connection with your duties did y u or not have the 
High Knob section under you, sirY 
A. Yes, sir. 
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:. Q5. And who was your man in the lookout tower up there 
about '35 and '36 and '37? 
A. Well, the state forest department didn't have charge 
of the lookout. That lookout was-we kept a man up there 
during the fire season, but just for that period only. After 
the Jefferson National Forest people taken it over then they 
established a ·lookout tower up there and employed a man, and 
the first man that they had on the lookout was ~Ir. Shepherd, 
John Shepherd? 
Q6. John Shepherd? 
A. Yes, sir. 
Q7. Mr. Collins, is that thickly settled up there or sparsely 
settled, the High Knob..1Camp Rock section of the 
pag·e 760 ~ Carter place?, . 
A. Well, when we were working in there· at the 
time, latter part of '34 when we were working in there with 
the camp, and then in my visits after that in doing fire duty 
back and forth, the only two families that I recall living in 
there was at the Shepherd place, the old hotel place, and down 
at what is known as the Carter house. 
QB. , Carter house f 
A. Yes, sir. 
Q9. Now then, Mr. Collins, for that entire area there what 
was the contact with the outside world? 
A. Well, after the Jefferson National Forest people taken 
that area over they established a phone line and also had a 
radio transmitting· set up at the lookout tower. 
QlO. Was that where John ,Shepherd was lo·cated? 
A. Yes, sir. 
Qll. Is that the only place in that entire area, sir, that has 
such communication Y 
A. Yes, sir. 
page 761 ~ CROSS EXAMINATION. 
By Mr. Greear: 
·x1. I believe you were foreman of the CCC camp at Big 
Stone Gap? 
A. When they were doing that construction work there. 
X2. And the work you did was building th~t road down 
Little Mountain, wasn't it f 
A .. Yes, sir. 
X3. That was in 1934? 
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A. Latter part of 1934 we :finished the t uck trail, yes, sir. 
Witness stood aside. 
By J u.dge Bond: The defense closes its tvidence. . 
Whereupon, the following evidenc; in r buttal was intro-
duced on behalf of the Commonwealth: I 
page 762 ~ TOM ROBINETTE, 
the first witness called, being :first duly sworn, 
testified as follows: 
DIRECT EXAMINATIO 
By Mr. Greear: 
Ql. Is your name Tom Robinette? 
A. Yes, sir. 
Q2. I believe you are a son of Uncle B lly Robinette, we 
call him "Preacher Billy", lives over in th valleyY 
· A. Yes, sir. 
Q3. Where do you live, Tom? 
A. I live about four miles above Dorchesler, at Sutherland. 
Q4. What were you working at in Novlmber, 1936, No-
vember two years ago? 
A. vVell, I was working for the Jeffers n Forest Service. 
Q5. ·where were you working? I 
A. Working on the Knob. 
Q6. Were you up there on the Knob the d y that Pete Ham- , 
ilton was killed? 
A. Yes, sir, I absolutely was 
pag·e 763 ~ Q7. What were you doing up there that day? 
A. Well, I was shooting th telephone holes, 
where you put the telephone line in; I was shooting the lines 
and got through. 
QB. ·Where were you when you finished hooting? '. -
A. I was rig·ht the other side of the amp Rock-just 
finished and come on, started out. 
Q9. When you started out did you come back towards the 
Camp Rock and towards High KnobY 
A. Yes, sir. 
QlO. About what time of day was that? 
A. That was about fifteen minutes afte three. 
Qll. As you came along there by the C p Rock did you 
see anyone there? 
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A. Saw one feller, called Quillen. 
Q12. What was he doing as you came up to him? 
A. He was standing in above the road, and walking back-
wards a~d forth, when I came up. 
Q13. , Were there any automobiles there, or trucks Y ' 
A. Yes, there- was a ..truck, and the truck had a still, cap 
and worm in it; and I was talking to him and he said, "We 
was yonder on the hill "-kinda northwest, the 
page 764 ~ way he was pointing-he said, "He shot at us 
with a high-powered rifle''. 
By Judge Bond: We object to that. 
By Mr. Greear: I laid the foundation when Quillen was on 
the stand. 
By Judge Bond: Well, we object to that. 
By the ,Court: I think it is admissible so far as the credi-
bility of the witness is concerned; if he laid the foundation 
for it. 
By Judge Bond: Well, we think that it would be abso-
lutely immaterial as to what Quillen said there, and there-
fore that he could not be contradicted on an imm~terial point. 
By Mr. Greear: Some things might be material.· 
. By Judge Bond : What Quillen said about it there wouldn't 
be evidence either one way or the other, would be 
page 765 ~ immaterial, and you can't contradict a witness on. 
an immaterial point. · 
· By the Court: I believe that is right. 
By Mr. Greear: But that wouldn't be immaterial. 
By the Court: What Quillen said Y 
By Mr. Greear: Yes, sir, so far as the contradiction of him 
is concerned. 
By the Court: I don't see the materiality of it, so far as 
any of these defendants are concerned. You say Mr. Quillen 
was there by himself? 
By the Witness: Yes, sir. 
By the Court: Nobody else present but you and hef 
By the Witness: That is all. · 
By the Court: I believe that is immaterial. 
page 766' ~ Ql.4. Was Quillen limpin-g any at that time that 
he was walking there a.s you describe 1 
A. No, he wasn't limping at all, not as I could tell. 
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CROSS EXAMINATIO 
By :Mr. Vicars : 
Xl. Did you have any occasion to obser:e whether he was 
limping or not T 
A. Sir? 
X2. Did you haye any occasion to observe or impress your-
self as to whether he was limping or not Y I 
A. Well, looks like if a man was limpingte.would show it, 
if he is walking, and he just walked-
X3. I am not asking you what it looks Ii e, Mr. Robinette. 
I am just asking you, sir, for a simple ~tatement of fact. 
That is this: did you have any reason fort !especially observ-
ing to see whether Mr. Quillen was limping or noU Now an-
swer that. . 
A. No, he wasn't limping at all~ as I c~ Id tell. 
X4. You have said that. You, are not aiswering my ques-
tion, sir. My question is simply his: did you have 
pag·e 767 ~ any reason to especially obse v:e whether Mr. 
Quillen was limping or notY 
A. No, sir. 
X5. And you did not observe anything J.1 specially t 
A. None as I could tell. 
X6. You still don't seem to understand hat I am asking 
you. You clidn 't make any special observ tion, did you T 
A. Well, wh. en he was walking there it loo!ed like he could-
X7. I am not asking you about when h was walking or 
when he was standing, sir. I am simply as ing you a simple 
question: did you make any s·pecial observ.tion of Mr. Quil-
len? . I 
A. No, I was just talking to him, that was all. 
I 
By Mr. Vicars: Now stand aside. 
Witness stood aside. 
iJage 768 ~ CHAS. ALVIS, . 
being recalled as a witness i rebuttal on be-
half of the Commonwealth, testified as f o lows : 
Bv Mr. Greear: 
··Ql. You are the same Charlie Alvis wh testified in this 
case yesterday, I believe! 
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A. Yes, sir. . 
Q2. Mr. Alvis, at the time that you were over there on the 
mountain and came up to where the officers were· when that 
shooting happened, that you described yesterday, I believe 
you said you had met Sheriff Quillen or he met you down 
there in the road, they were looking for the stuff that was 
stolen Y 
A. Yes, sir. 
Q3. At that time or any time there was Sheriff Quillen · 
limping or showing any signs of being lame at all? 
- A. I never noticed him being limping any. 
RE-DIRECT EXAMINATION. 
By Mr. Vicars: . 
Ql. You had no reason, Mr. Alvis, to observe 
page 769 } whether his ankle was hurt or not, did you Y 
A. No, sir, I didn't haye no reason, no. 
Q2. That didn't occur to you at all T 
A. No, sir. 
Q3. You know that he told you that he was an officer? 
A. Yes, sir, he told me he was an officer. 
Q4. And had taken possession of some illicit· distilling ap-
paratus, and you looked at that? 
A. Yes, sir. . 
Q5. And then when the shooting began toward you gentle-
men, why you commenced trying to get under shelter Y 
. A. Yes, sir. 
Q6. And then Mr. Quillen told you he would take you out of 
there, and .you came out with him? 
A. ·Yes, sir. 
Q7. Then you had no reason for any observation, other than 
to get out of there f 
A. That is all. 
RE-CROSS EXAMINATION. 
, By Mr. Greear: 
Xl. I believe Quillen went to shelter with yon 
page 770 } over behind the bank there? 
A. Well, when I started off from the bank he 
- moved down and I got down in the road, and when he was 
talking to his officers why he was down over the bank some 
from where he was standing. .. 
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RE-DIRECT EXAMIN.A.Tl N: 
By Mr. ,Vicars: 
QL Do you know whether he was tryi~ to get out of the 
range of the shots or what he was doingY 
A. .No, sir, I don't know. · 
Q2. Do you know whether the other of cers tried to get 
out of the range of the shots also T 
A. No, sir, I never paid no attention Ito them_.:._that .is,. 
whether they was trying to get out--
Q3. But the situation was such that yoq felt it proper to 
try to get out of the range of the shooting! · 
A. Yes, sir. · · 
By Mr. Greear: He has gone over that. 
By the Court: rhat was a gone over when 
page 771 } he was on the stand before. 
· By Mr. Vicars: .Stand asi 
Witness stood aside. 
KELLY QUILLEN, 
the next witness called in rebuttal on behaif of the Common-
wealth, being first duly sworn, testified as 1°llows: . 
By Mr. Greear: ~ . Ql. Is your name Kelly Quillen 7 :. 
A. Yes, sir. · 
Q2. Where do yon live. Mr. Quillen 7 . 
A. I live about a mile and a half or t mile from Fort 
Blackmore. 1 
Q3. Any kin to Sheriff Quillen, Ezra Qui en f 
A. Yes. sir, about a third cousin, I thi . 
Q4. Do you know John W. Sturgill? 
A. Yes, sir. 
Q5. )Vere you down at the barber shop t Fort Blackmore 
the day after Pete Hamilton was killed f 
A. Yes, sir. 
page 772 } Q6. Was John W. Sturgill t ere at that time? 
A. Yes, sir. 
Q7. · Was there any conversation there etween John W. 
Sturgill and a fellow named Dingus, I belie e, with reference 
to the shooting of Pete Hamilton? 
A. Yes, sir. 
QB. Tell the Court and jury-
: : .. .J. 
/ 
,::-;) 
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By Judge Bond: We object to that. 
By Mr. Greear : I will change it. 
Q9. Did John ,,r. Sturg·ill say anything there as to who 
was shooting or such as that 1 
A. Yes, sir, he did. 
QlO. What did he say about the shooting! 
A. He said they was all shooting. 
By Mr. Vicars : We object to that because incompetent. 
· By the Court: Objection overruled. 
By Mr. Vicars: Exception. 
page 773 ~ Qll. Just tell the words that he used1 if you 
can. 
A. He said, "We was all shooting", and said, ''I come 
the closest to being hit of any of them'', said, '' the shot 
hit right in front of us a'!)d throwed the dirt back up in my 
face". 
Q12. Did anyone ask him who killed Pete Hamilton¥ 
A. No. sir, he just asked how it was, and he told him. 
Q13. How it was Y 
A. Yes, sir. 
CROSS EXAMINATION. 
By Judge Bond : 
Xl. Who was in there besides you on tllat occasion f 
A. Well, Lee Summy and his boy was there-I don't know 
just who all. There was some several there. I couldn't re-
call how many was or who all. · 
X2. What day of the week was it 1 
A. It was on Saturday. 
X3. What time in the day? 
A. Oh, it was along in the morning, before noon. 
X4. How did you happen to be there at the 
page 77 4 ~ barber shop 1 
A. "\Vell, I was waiting there to get a haircut. 
X5. Well, did Mr. Sturgill say that Hamilton and Laney 
were shooting! 
A. He didn't say. He just said, ''We was all shooting". 
X6. Well, I asked did he say Laney and Hamilton were 
doing anything? 
A. He didn't call their name. He just said, "We was all 
shooting.'' 
Wilmei: Whited v. Commonwealth@ Virginia. _49-5 
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X7. Isn't it a fact he didn't make tha11 statement, "We 
were all shooting", and you are mistaken o~ telling it wrong, 
one? 
A. No, sir, I am not mistaken or wrong either. 
X8. Did he say ''we" or ''they"? 
A. Sirf 
X9. Did he say ''We were all shooting'~or ''they"? 
A. Yes, sir, he said, ''We was all shoo tin . ' ' 
XlO. How long were you talking with St rgill about it Y 
A. Sir? 
Xll. How long· were you talking with jr. Sturgill about 
iU 
page 715 ~ A. I didn't talk any with him about it. I just 
heard Ira Dingus ask him the!I question, and he 
answered Ira that way. 
X12. You have been trying to take a jright active part 
against Sheriff in this case, haven't you T l 
A. No, sir, I have not. 
. X13. Who have you been mixing up wi h since you have 
been over there, Henry Mann, Cal Calvin 'I 
A. No, sir. . . 
X14. Not talking to any of those fello~r? 
A. No, sir, I haven't. 
X15. Haven't mixed ana associated or t lked with them at 
alH 
B. y Mr. Greear: I object to who he's bee~ with at the court 
hollse. I g·uess be 's been with a hundred Jj>eople. He stated 
he hasn't been taking any active part in it. 
Witness stood aside. 
pag·e 776 ~ LEE SUMMY, 
the next witness called in re b ttal on behalf of 
the Commonwealth, being first ·duly swor , testified as. fol-
lows: 
DIRECT EXAMINATIO" . 
By Mr. GrQear: 
Ql. Is your name Lee Summy? 
A. Yes, sir. 
Q2 .. Wliere do you live, Mr. Summy? 
A. Fort Blackmore. 
, 
406 Supreme Court of Appeals of Virginia. 
Lee Summy. 
Q3. Do you know John W. SturgilU 
A. Yes, sir. 
Q4. Were you at the barber shop at Fort Blackmore the 
day after Pete Hamilton was killed, Saturday morning? 
A. Next morning afterwards, yes, sir. 
Q5. Was John W. Sturgill there? 
A. Yes, sir. 
Q6. What was John doing there at the barber shop T 
A. Setting in the barber chair. I think he was getting a 
haircut. 
Q7. Was anything said to him there in your presence with 
reg·ard to the shooting up on the Knob? 
page 777 ~ A. Yes, sir. 
Q8. Who .asked him about it Y 
A. Ira Dingus. 
Q9. Did John W. Sturgill at that time make any statement 
about "We were all shooting", or words to that effect? 
By Mr. Vicars: This question is objected to because in-
competent. 
By the ·court: Objection overruled. Br Mr. Vicars : Exception . 
.A. How is thaU 
QlO. Did John W. Sturgill make any statement at that 
time about "We were all shooting", or words to that effecU 
A. That is what he said, yes, sir. 
Qll. That ''We were all shooting'' T 
A. Yes. 
CROSS EXAMINATION. 
By J ~dge Bond: 
Xl. How old are you, sir f 
A. I will be fifty-seven year old my birthday. 
X2. What were you doing in there that morn-
page 778 } ing Y 
A. Well, it was my son-in-law's barber shop, 
and I jsqst walked in there. . 
X3. Was Mr. Sturgill being shaved when he made that 
statement? 
A. I think he was getting a haircut .. 
X4. Getting a haircuU 
A. Best of recollection. 
\ . 
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X5: Sitting up in the chair, or reclinin 
A. What? 
X6. Was he sitting up in the chair, or re lining T 
A. He was sitting just sorta like I am. 
X7. You seem to be pretty hard of hea ing, aren't you Y 
A. I don't hear right plumb good, like I' once did. 
XS. Somewhat deaf Y 
A. No, I don't know, I can't understan , hear things like 
I want to. 
X9. How close were you to Mr. Sturgi when he made-
A. I was standing right up in front of him. 
XlO. How did you happen to be standin up there in front 
of him? 
page 779 ~ A. I was there, hadn't nev~ sat down. 
' XU. Y1ou had just walked r· Y 
A. Just walked in. 
Xl 2. Who else was in there f _ 
A. My boy and Kelly Quillen and Ira D ngus and my- son-
in-law, is all I recollect of being there, an him. _ 
X13. Ira is your son-in-law, Ira Din Y 
A. No, no-Jennings, my son-in-law. 
Xl4. Was Ira related to you? 
A. To me? 
Xl5. Yes. · I 
A. A little bit, I reckon, maybe; I don~ know. 
XlG. Just tell what Mr. Sturgill did sa1~r:.re. 
A. ·wen, he said-Mr. Dingus asked · told him, he 
said, ''We heard there was a man got killetl on the ].{nob yes-
terday", and he said, "Yes, sir, there !was''. Well, Ira 
spoke, he said, '' I ha~dly ever meddle in a/nybody 's business, 
but", be said, "do you know who killed him Y" He said, 
''No'', he said, ''that was hard to tell'', aid, ''We was all 
shooting.''. 
Xl 7. Did he say Hamilton was shooti ? 
A. No, he didn't say. . 
Xl~. Did he say Laney was shooting f 
page 780 } A. He didn't say who was ooting. 
X19. Who did he say was led? 
A. I don't remember whether he said o was killed, but 
still we had done hP-ard who it was. I d 't suppose it wa.c; 
mAntioned that morning. 
X20. You think he said that "We wer all shooting''? 
A. That is the words he said. 
X21. You are sure of that Y 
A. Yes, sir. 
· .. ,.,·.ii 
408 ·$up_reme Court of .Appeals of Virginia. 
Jokn_Swmmy. 
X22 . .And you are pretty deaf? 
A. l know he said that. 
X23. Who did you tell about this afterwards Y 
A. vVhaU 
X24. Who did you tell about this afterwards? 
J~. Well, I don't know. 
X25. Where do you live over there? 
A. I live at the cut this side of-down below Fort Black-
more, up on the bank. 
X26. What do you doY 
A. Farm. 
X27. Whose laud do you live· on f 
A. "Will Carter's. 
page 781 ~ X28. Whose? 
A. Will Carter's. 
Witness stood aside. 
JOHN SUMMY, 
the next witness ~alled by and on behalf of the Commonwealth 
in rebuttal, being first duly sworn, testified as follows ~ 
DIRECT EXAMINATION. 
By :Mr. Greear : 
Ql. Is your name John· Summy 1 
. A. Yes, sir. 
Q2. Are you the son of Lee Summy, who just testified 1l 
A. Yes, sir. 
Q3. You live over there with your father, do you¥ 
A. Yes, sir. 
Q4. Do you know ,John W. Sturgill? 
A. Yes, sir. 
Q5. Were you at the barber shop in Fort Blackmore on 
Saturday morning after this Pete Hamilton was killed on 
· Friday evening? 
page 782 ~ A. Yes, sir. 
Q6. Was J olm Sturgill there at that time f 
A. Yes. 
Q7. What was he doing-f 
A. I don't remember what I1e was doing. He was just 
there at the barber shop. 
QB. Do you remember whether he was in the barber chair 
or notf 
A. No, I don't .. 
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Q9. At that time did John W. Sturgill m ke any statement 
about that killing in which he said that '' e were all shoot-
ing", or words to that effect! 
A. Yes, sir. 
By lVfr. Vicars: Same objection, becaus incompetent. 
By the· Court : Overruled. 
By Mr. Vicars : Exception. 
CROSS EXAMINATION 
By Judge Bond: 
Xl. What did he sayt 
page 783 ~ A. Ira Dingus asked him whp done the shoot-
ing, who killed the man. He safi.d he didn't know 
who killed him, said, "We was all shooting." 
X2. He didn't sav ''We were all shooti '' t 
A. "We was all shooting." 
X3. Did he say Hamilton was shooting? 
A. Never said. 
X4. Did he say Laney was shooting! 
A. Never said. 
X5. Did he sa.y anything about somebo shooting at his 
feet and throwing· the dirt on him Y 
A. He said he come nearer getting sho~ than any one of 
~m . I. 
X6. Who did he say was shooting at him? 
A. He never said. . I 
X7. ·wen, I asked you if he said that th~y shot at his 'feet 
and threw the dirt on him. I 
A. That is what he said, throwed the d~rt in his eyes, in 
his face. 
XS. Shot at his feet and threw the dirt in his eyes Y 
A. That is what he said. 
X9. He told you that f 
page 784 ~ A. That is what he told. 
XlO. Who did he say that w s shooting? 
A. He never said. · 
Xll. Who was it he said was shootin at his feet and 
throwing the dirt into his eyes T 
· A. He never said. 
X12. And he said he came nearer getti g shot than any 
of .them? 
.A.. Yes, sir. 
---~ 
410 Supreme Court of Appeals of Virginia. 
,,:,. 
,Tohn Summy. 
X13. Well, he didn't say it was Jeff Flanary trying to kill 
him, did he? 
· A. Never said. . . 
X14. Didn't say it was Wilmer Whited tried to kill him, 
did hef 
A. Never said who. 
X15. And he said somebody was shooting at him? 
A. No, sir, never said that. 
X16. Well, you say he said he come very near getting 
· killed, and shot at his feet and threw dirt in his eyes Y 
A. That is what he said, said he got nearer getting killed 
than any of them. 
Xl 7. Who was there f 
page 785 ~ A. My dad and Kelly Quillen and Ira Dingus 
and Jennings. 
X18. Now just give the language of Mr. Sturgill about. 
that shot. 
A. How is thatT 
- X19. What was it he said about the shooting, :M:r. Sturgill, 
the exact words? 
A. Well, he said he come nearer getting shot than any of 
them. 
X20. He come nearer ge'tting shot than any of them Y 
.A. Yes, sir. 
X21. That is all he said about it? 
A. Yes, sir .. 
By Mr. Greear: That is not all he said. 
By the Witness: No, that ain't all he said. 
By Mr. Greear: He wants all that he said, just the con-
versation there, that you heard. 
By the Witness: Well, he just said, ''We 
page 786 ~ killed a man up on the mountain yesterday", and 
Ira Dingus asked him who killed him, and he said 
he didn't know who killed him, said, "We was all shooting", 
but said he come nearer getting shot than any of theni. 
Witness stood aside. 
By Judge Bond: We want, if the Court please, for your 
Honor to tell the jury that the evidence of these three wit-
nesses is not evidence against Wilmer Whited in this case 
but only goes to the credibility of John Sturgill. · 
By the Court : I think that is correct. Gen~lemen of. the 
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jury, this evidence only goes to the credib lity of John Stur- ~ 
gill. 
page 787 ~ RUFUS FRAZIER, · . 
being recall~d on behalf of the Commonwealth in 
rebuttal, testified as follows: 
RE-CROSS EXAMINATI 
By Mr. Greear: . 
Xl. Are you the same Rufus Frazier ho testified :tiere 
yesterday Y - __ ) 
A. Yes, .sir. . 
X2. At that time, Mr. Frazier, I aske you if you were 
any relation to Sheriff Quillen a.nd you sai(i you were not. I· 
, believe you married Sheriff Quillen 's fi.tt cousin, didn't 
you? · 
A. Yes, sir. . 
X3. I also asked you if you were, here a1 last term of court 
and you said you were but. didn't testify? 
A. I was here at the term- _ 
_ X 4. The term when he was tried? · 
A. Yes, sir. 
X5. Do you know Mrs. Ellen Baldwin, [who lives here in 
Wise? 
A. Yes, sir.' 
X6. Were you down at her ouse or talked to. 
page 788 ~ her at that time f 
A. I ate dinner down there 1 
X7. You ate dinner down there? 
A. Yes, sir. 
XS. And did she ask you what you knew about it, what you 
knew in connection with the case, at that · eT 
A. Not that I recall. 
X9. Didn't she ask you and didn't y~u ell her you didn't 
know anything about it, you was just up h re listening to the 
trial, just a spectator T 
A. No, sir, I did not. 
Witness stood aside. 
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MRS .. ELLEN BALDWIN, 
the next witness called by the Commonwealth'in rebuttal, be-
ing first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Greear: 
Ql. Is your name Mrs. Ellen Baldwin f 
A. Yes, sir. 
Q2. Where do you live, Mrs. Baldwin 1 
pag·e 789 ~ A. I live in the east end of Wise. 
Q3. Do you know Rufus Frazier? 
A. Yes, sir. 
Q4. How long have you known him Y 
A. About twenty-five or -six years. 
Q5. Did you formerly live next to him over in Scott 
County? 
.A.. We lived neighbors, yes, sir. 
Q6. Were you living here in Wise at the last trial of this. 
case? 
A. Yes, sir. 
Q7. Last April? 
A. Yes, sir. 
QS. Did you see Rufus Frazier at that time? 
A. Yes, sir, he came out home for dinner one day. 
· Q9. At the time he was out there for dinner did you ask 
him what he knew about this case or anything? 
A. Yes, sir. 
By Judge Bond: We object to that evidence. 
By Mr. Greear: On what ground¥ 
page 790 ~ By the Court: What is the objection? 
By Judge Bond: vVell, I see the purpose of it, 
and it would be irrelevant and immaterial, and I anticipate 
what she is going to state, and if Rufus Frazier did or did 
· not say that it would be absolutely immaterial. 
By the Court: He testified as a witness, didn ''t he Y 
By Judge Bond: Yes, sir. But then the point that he did 
testify as a witness was a point-Mr. Greear asked him if 
he said that he didn't. know anything about the case; that 
would be immaterial. He didn't know anything about the 
transaction-just some kind of a conclusion, or something he 
had hea.rd somebody say way back before that, that Pete 
Hamilton said. 
I 
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Mrs; Ellen Baldwin. I 
By the Court: I overrlile the objection. I. 
By Judge Bond : Exception. , 
page 791 ~ QlO. What-clid h!l sa~ there Ji~t his knowledge 
- of the case, Urs. Balilwin ! l · · · 
-· A·. I asked him what he kriew about it an'!. he said,·'' I don't 
know one God's thing". "Well", I said, :f' why are· you over 
here, then! '' and he: s~id, ''Well, I don't ow''. · 
Qll. Did you h~ai· him testify yesterda 1 
A. Yes, sir. · - · I · 
Q12. Then did you say so111ethi11g abotli that? 
A. Yes, sir, I repeated what h~ ·s~id to J:9,~ at my }19µs~, 
Ql3. _Y'o~; were summoned this morningfi · 
f,... Yes~ sir... , . . ~, . 
By Judge lBpnd: W ~ object to (hat par , str, ~ · 
· ~y the Coµrt: I d~m 't think! t}lat is ad issibl~. Th~ jµry 
will disregard that last statement, 1 
I 
CROSS EXAMINA.TIO~. 
By Judge Bondt . ! 
Xl. You are the wife of Willard Baldwin, I believe 1 
A. Yes, sir. 
Witness stood aside. 
w~ D. O'Neil. 
W. D. O'Neil. 
page 792 ~ W. D. O'NEIL, 
being recalled, testified furthe as follows: 
RE-DIRECT EXAl\IIN:A'rI N. 
By. Mr·~ . Q-r~~ar ; . · · · · · 
· Ql. Mr. O'Neil; do you_know Johi1 Shep_ 
A. Yes, sir. · 
Q2. Wh~re. is John .Shepherd nowt 
~- He . is in a hospital at Roanoke. 
Q? .. What .is his condition! 
By Judge Bond: We object to that. 
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Ira Din.qus. 
Q4. What was his condition at the time he was taken away 
from Wise County? · 
A. He is demented. 
Q5. Mentally disturbed Y 
A. Yes, sir. 
Q6. Non compos ment-is. 
By Judge Bond: Exception. 
Witness stood aside. 
By Mr. Greear: The Commonwealth closes. 
page 793 ~ Whereupon, the following evidence was in-
troduced in rebuttal by the defendant. 
IRA DINGUS, 
called in behalf of the defendant in rebuttal, being .first duly 
sworn, testified as follows : 
DIRECT EXAMINATION. 
By Judge Parker: 
Ql. Is your name Ira Dingus? 
A~ Yes, sir. 
Q2. How old are you Y 
A. !Forty-eight. 
Q3. And where do you live, sir? 
· A. I live at Gate City. 
Q4. Raised in Scott County? 
A. Yes, sir. 
Q5 .. Mr. Dingus, do you know J. W. Sturgill! 
· A. Yes, sir. 
Q6. And do you know a Mr. Jennings that conducts a 
barber shop somewhere about Fort Blackmore Y 
A. Yes, sir. 
Q7. You heard of this man, Mr. Hamilton, be-
page 794 ~ in~ killed up on the mountain, didn't you, in the 
· High Knob area Y 
A .. Yes, sir. . 
QB. On the day following that, were you or not in the barber 
shop at Fort Blackmore conducted by Mr. Jennings? 
A. Yes, sir. 
Q9.· Did you have any talk with Mr. Sturgill there, sir Y · _ 
A. Yes, sir. 
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. Ira Din.qus. 
· Q).0. Will you please state what you s~id .to Mr. Sturgill 
and what he said to you, sir, and all that fas said. 
A. I walked in the barber shop, somet~e that day, I don't 
remember what time it was, and Mr. S~rgill was getting 
a haircut. He was in the barber chair. fnd I asked him if 
he didn't have a man killed up on the mo!ntain yesterday, I 
believe I worded it to him, and he said, 'Yes, we did". I 
said, '' I don't like to ask a man anything bout his business, 
but who did iU" He said, "I couldn't_ teltyou; they was all 
shooting''. . 
By Judge Bond: "They was all shooti g"f 
By the Witness : '' They was all shooting''. 
Qll. ·what else was said bJ him, if anything, 
page 795 } with reference to Pete Hamilt~nt - . 
, A. I don't remember him satg anything about 
Pete Hamilton a.t all. He said somethin· __ abo1,1t somebody 
shooting a gun up in a bush ov,er his. he d and the leaves 
falling, but I don't remember much abou · - ·-
Q12. Said something-wait a minute-said something about 
somebody shooting a g-un over his head an~ leaves falling! 
A. Yes, sir, something to that effect. I don't remember 
exactly what all it was. I just turned and started out of the -...._ 
barber shop. I 
CROSS "EXA.MJNATIO~. - . 
i By Mr. Greear: . I 
Xl. Now are you sure that was leaves f ling on_ his head, 
or dirt flying up in his face? 
A. Well, he said "leaves". 
X2. Did he say that "I came nearer get ing shot than any 
of them", that "the dirt flew up in my fac "! 
A. No, sir, he didn't say that to me. 
X3. He didn't say that to you Y 
A. No. 
page 796 } X4. And I notice you hes it ted a good · deal 
. when you said ''They were 11 shooting", and 
you started to say "We·". 
By Judge Bond: We object to that. 
X5. Didn't you start to say '' We were all shooting" f 
.A. No, sir. I stammer. . 
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X6. What!'· 
A. I stutteri 
X7. YOU stutter! 
A. Yes, sir. 
Henry Jennings. 
By Mr. Vfoats: We object to that, and move to exclude 
the statement. · Br the Court: · · Of course the statements of lawyers are 
not evidence. The· jt1ry will not regard what Mr. Greear 
stated, but the witness can answer. 
XS. That was the only time you have stuttered since yoq 
have been on the stand, isn't it? · 
A. Well, I stutter lots of times, and sometimes I tangle up 
on my words and I stutter~ · 
Witness stood aside~ 
page 797 ~ HENRY JENNINGS, 
the next witness called by and on behalf of the 
defendant in rebuttal; being first duly sworn, testified as fol-
lows: 
DIRECT EXAMINATION. 
By Judge Parker: . 
Ql. What is your name f 
A. Henry Jennings. 
Q2. How old are you f 
A. Forty years old~ 
Q3. Where do you live, sir Y 
A. Fort Blackmore. 
· Q4. Were yo_u living there at the time that a nian was killed 
on the ,mo~ntain, Mr. Haniiltott, I believe, by name¥ . 
A. "tT • . .. • .1.e~, sir. ., . . . __ . 
Q5. Do you recall the next day wh~ther or _not Mr. J. W .. 
Stni;gill was jn your J,hop f 
.A. Yes, sir. . . 
Q6. What were yon doing to him, if anything! 
A. I was cuttin!?,· his hair. . , 
Q7 .. Did you hear any_ conversation _between J1im. and any-
. , · one in .yorlt }?ai·JJer shop. that morning! 
page 798 ~ .A.. Yes, sir:· ~ ~ l. 1· · 
' QB. What was said, sir! 
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Henry Jennings. 
A. Mr. Dingus walked in my shop there t at morning, Sat-
urday morning, and he asked Mr. Sturgill i my presence if 
there wasn't a man killed up on the Knob ye terday. He said 
there was, and-
Q9. What else, sir, if anything? What lse was said, if 
anything, between them? 
A. He said this fellow Hamilton, Mr. Ij[~milton, fired· a 
shotgun and blowed the leaves off pretty cloae to him and the 
shooting begun and there was a man killed b~t he didn't know 
who done it. That is all I recollect. _I_ · 
Q10. Did he or not in that conversations ,y anything about 
whether he did any of the shoot1ng-that is, Sturgill himself? 
A. No, sir, not in my presence. 
Qll. I believe you are a son-in-law of Mr. Summy f 
A. Yes, sir. 
CROSS EXKMINATION. 
By Mr. Greear: 
Xl. The only thing that you eard Sturgill say 
page 799 ~ w.as that Hamilton fired a shot.. n and blowed tlie 
leaves off close to him 1 
A. I understood that part of it, yes, sii.i. 
X2. And somebody was killed but he diln't know who it 
was? · 
· A. Yes, sir. . . 
X3. That was all the conve1~sation you hlard? 
A. That is all I understood. 
X4. Do you know Hale Blevins, the post : aster up there? 
A. Y.es, sir. _ I
X5. A day or two after that didn't .you ake a statement 
there in the store at Fort Blackmore in the presence of Hale 
Blevins in which you said that Sturgill to d ,you that ''We 
was all shooting and didn't know who kill d him''¥ 
A. No, sir; no, sir, I did not. ' 
Witness stood aside. 
By Judge Bond: The defense closes. 
Whereupon, the following evidence was · troduced by the 
Commonwealth in surrebuttal. 
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page 800 } HALE BLEVINS, . 
· called by and on behalf of the Commonwealth in 
surrebuttal, being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Greear: 
Ql. Where do you live, Mr. Blevins? 
·· A. Scott County. 
Q2. What is your occupation i 
-A. Not much of an occupation, I don't guess you call it-
just a little fourth-class postmaster. 
Q3. Where? 
· A. Clinch. 
Q4. Clinch, Virginia¥ 
A. Yes, sir. 
Q5. Is that one of the stations over there on the .C. 0. 
& o., 
A. N.ear Ha~dwood, Virginia. 
Q6. Do you -know Henry Jennings Y 
A. Yes, sir. 
· Q7. Do you remember the occasion on which Hamilton was 
killed, Pete Hamilton? 
page 801 } A. I recall that, yes, sir. 
_ Q8. A few days after that were you in a store 
there at Fort· Blackmore in which Henry Jennings was tell--
ing of a conversation that John Sturgill had in his barber 
shopf 
A. Yes, sir. 
Q9. I will ask you if Henry Jennings in relating that con-
versation made the statement that John Sturgill had said in 
the barber shop that ''We were all shooting and don't lmow 
who killed him", or words to that effecU 
A. That is dght, he did. 
CROSS EXAMINATION. 
By Judge Bond: 
Xl. And who else was there, Mr. Blevins? 
A. I don't r.emember who all was there. I believe that 
Kelly Quillen was in there that day, ·and Joe Osbome ancl 
mvself and I don't remember who else. 
·x2. Well, what else did he say that Mr. Sturgill said about 
iU ' 
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Hale Blevins. 
A. Well, Joe asked him this question Joe said, --'iMr. 
Jennings, have they found out who ki.HJd Mr. Hamilton!" 
and he said, _,'I don't suppo~e they have, from 
page 802} what Mr. Sturgill said in my SfOP the other day", 
said, "Mr. Sturgill said, 'We were all shooting, 
and we don't know who killed him'." 
X3. That. is all he said 7 · 
.A. That is my remembrance, yes, sir. . 
X4. Did he say any. thing about Sturgi~ telling him about 
coming very near getting killed Y 
A. Well, I don't remember that he di 
X5. How do you remP.mber this other1 A. JoP. just asked him that pointed que tion. 
X6. (Continuing: )-if you don't reme p_er the more im-
portant part f 
: .. '. 
By Mr. Greea.r: I don't see--
X7. YOU say you don't remember that }Ienry said that he · . 
said he came very near getting killed Y I 
A. No, sir, I don't recall him saying t~at, do not. 
XS. Well, how· did you happen to taxJ' our memory with 
that other and not the more important pa of it Y 
- I . . 
By Mr. Greear: I object, your Honor, because he says 
"the more impo'rtant part" and there is no evidence there 
was any other part. 
page 803} X9. I say did you hear him 
1
say that Mr. Stur-
gill said that he came very nel gotting shot him-
self, that the leaves- . 
A. I don't recall that at all, no, sir. 
XlO. How long· were you talking to He ry there f 
A . .A very few minutes. I was sbmdin near the ice box 
when .Toe asked him that question, .''Ha e they found out 
who killed Mr. Hamilton t" and that is wh t the answer was. 
Xll. When was that? 
·.A. My remembrance is that that was in he spring of 1937, 
the early spring, March. · 
X12. That was six months or more ter the shooting· 
then, wasn't iU . 
A. Well, I don't recall just how much the shooting had 
oc.curred before that, but I think it was inj the spring of '37. 
X13. Was it before or after the trial o Whited hereT 
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Hale Blevi·ns. 
A. Well, sir, I don't know. I couldn't say whether it was 
or wasn't, but! believe it was before. 
Xl4. You think it was in April, 1937¥ 
A. No, sir, I think it was March. 
X15. Well, didn't you say April awhile agof 
page 804 } A. No, sir, I said the early spring. 
Xl6. ·what time in March would you say it 
was°! 
A. I don't remember the date, sir. 
X17. Anyhow, it was kinda hot weather, you were sorta 
getting over to the cooling place by the ice box, sorta cooling 
off! 
A.· I was standing there near Joe's ice box, drinking-
. Xl8. Well, it must have been hot weather if you were near 
the ice box. 
By Mr. Greear: I object. The Court will take judicial 
knowledge that an ice box isn't cold on that outside .. He 
didn 't get inside .. 
By the Court: He may state whether it was hot or cold. 
A. Nos sir, I think it was cool weather. 
Witness stood aside. 
Ry Mr. Greear: We close .. 
TIDS "\VAS ALL THE EVIDENCE INTRODUCED 
UPON THE TRIAL OF THIS CASE. 
page 805 ~ By Mr. Vicars: We would like to meet with 
the Court in chambers. 
B_y the Court: All right. 
Whereupon, the following proceedings were had in cham-
bers. 
·By Mr. Vicars : We desire to move the Court to strike the 
evidence of the Commonwealth in this case because it fails 
to show that the defendant fired the shot that killed the de-
ceased; second, it fails to show any conspiracy between the 
defendants to commit any unlawful act: The shooting oc-
curred suddenly, unexpectedly, and without any conference 
or talk between the defendants and excludes the idea of any 
conspiracy to commit an unlawful act. The defendants were 
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engaged in a lawful mission. They were fficers of the law 
enga. ged in searching for illicit distilleriesl with which they 
were legally charg·ed, and without the intent to commit any 
· unlawful act but to discharge at' official duty, and 
.page 896 ~ while in the discha.rge of an offic al duty the shoot-
ing occurred instantly or very suddenly and un-
expectedly, and, the ref ore, the evidence fal"ling to show who 
fired the shot that resulted in the death of the deceased, the 
defendant cannot be leg·ally convicted of same or charged 
therewith. i 
Third. the evidence further shows or t~ds to show that 
the dP.ceased and his son-in-la.w, Cloyd Lan~y, had committed 
an offense in the presence of the officers, irl that they or one 
of them, acting together, had shot from th~ corner of the de-
ceased 's house at the officers. and the offi~ers had the legal 
rig·ht, and it was their duty, to arrest Cloyd Laney and the 
deceased, if they could have established his identity. Whi]e 
they didn't know the deceased and didn't ~1now he was pres-
ent as one of the violators of the law, still i was their duty to 
arrest those engaged in shooting at the offic rs. The deceased 
and his Ron-in-law, Cloyd Laney, who waa engaged in the 
shooting at the time of the h~micide, were not 
page 807 ~ only guilty of an attempt to hoot and kill the 
officers, but they were guilty o obstructing jus-
tice and the execution of the law, which is ja violation of the 
law, in shooting at the officers from Hamilt!'s house. Under 
the provisions of Section 4525 of the C de of Virginia it 
provides that "when a person by threats or force attempt 
to intimidate or impede a judge, justice, ju or, witness, or an 
officer of the court, or any sergeant, constaf:e, or other peace 
officer or any revenue officer in the dischar ,e of his duty, or 
to obstruct ·or impede the administration of justice in any 
court, he shall be deemed to be guilty of a misdemeanor." 
The deceased and Cloyd Laney were attem11ting to intimidate 
the officers and prevent them from making· search for illicit 
. distilfories in that immediate neighborhoo , and in so doing 
' shot at them and attempted to kill or wou d them, and the)1 
had a perfect right to arrest them for so d ing. 
•Fourth, the said Cloyd Lane and the deceaRed 
page 808 } were likewise guilty of an at empt to obstruct 
justice by intimidating the def ndants in search-
ing for illicit distilleries by going onto the ublic road armed 
with deadly weapons near the place wher the path turned 
off from the road leading from the Knob'" t Pete Hamilton's 
house and there waiting· armed, which wa for the purpose 
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of obstructing the officers in the execution of their duty. They 
were likewise guilty of a felony at the time the shooting be-
gan in that they were both armed and both possessed whiskey 
made in violation of the law, or what we might call illegal 
_ whiskey. The officers had the right to then and ther~ arrest 
them for the commission of the -attempt to kill them or to · 
intimidate or to preven_t them from the discharge of their 
official duties in searching for the distilleries, and also for · 
- their attempt to intimidate and prevent them when they had 
placed themselvP.s, shortly after the shooting from Pete . 
Hamilton's house, in the road at the point where 
1 
pag·e 809 ~ the path led from , the road to Pete Hamilton's I 
distillery. The said Cloyd Laney and the deceased 
had been guilty of the violation of the laws from the time· I 
Cloyd ~aney saw the officers going into the territory where 
they were looking· for illicit distilleries by giving informa-
tion to Pete Hamilton, and from that time on they were as-
sociated together in trying to obstruct justice and prevent the 
officers of the law from finding the illicit manufacture of 
whiskey being then and there made by Pete Hamilton. 
Fifth, the evidence is insufficient to convict the defendant 
of any o:ff ense whatever. 
Whereupon, the motion was argued by counsel for the 
Commonwealth and the defendant, after which the following 
ruling was made : 
· By the Court: Gentlemen, I think this is a case for the 
jury. I thP.refore overrule the motion. 
By Mr. Vicars: Exception. 
page 810 ~ (Note: At this point there was a recess of oi1e 
hour for lunch.) 
AFTERNOON SESSION. 
Whereupon, counsel . for the Commonwealth requested 
the Court to give to the Jury the following instructions, on 
behalf of the Commonwealth, numbered 1 to 13, inclusively, 
and which are in the words following: 
page 811} INSTRUCTION P-1. 
(Given.) 
The Court instructs the jury that murder is the unlawful 
killing of any person with malice aforethought. 
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INSTRUCTION P-2. 
·(Given.) 
The Court instructs the jury that murqer is distinguished 
by the law of Virginia as murder in the first degree and _as 
murder in the second degree. I _ . · · 
INSTRUCTION P-3. I 
· (Given.) · I . . . 
The Court instructs the jury that everyl~nlawful homicide 
in Virginia is presumed in law to be murder in the second 
degree. In order to elevate the. offense to urder in the first 
degTee, the burden of proof is on the Co onwealth, to re-
duce the offense to manslaughter the bur en of proof is on · 
the prisoner. -
INSTRUCTION P-4. 
(Given .. ) 
That any wilful, deliberate and premeditated 
page 812 } killing, with malice afore tho ht, is murder of 
the first degree, and is punis able by death, or 
by confinement in the penitentiary for lif , or for any term 
not less than twenty years. 
INSTRUCTION P-5. 
(Given.) 
The Court instructs the jury that on a charge of murder, 
malice is presumed from the fact of killi g. When the kill-
ing is proved and is unaccompanied wit circumstances of 
palliation, the burden of disproving malice ·s thrown upon the 
accused. · 
INSTRUCTION NO. P 6. 
(Given.) 
The Court further tells the jury that w enever the killing 
is wilful, deliberate, and premeditated, th law infers malice 
· from this fact. 
INSTRUCTION NO. P- . 
(Given.) 
The .Court instructs the jury that to C nstitute a wiltul, 
deliberate, and premeditated killing, it is ot neeessary that 
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the intention . to kill should exist any particular length of 
time·prior to the actual killing-it is only ~eces-
page 813 ~ ··sary ·that such intention should come into existence 
· for the first time at the time of killing or any 
time previously. 
INSTRUCTION NO. P-8. 
(Given.} 
The Court instructs the jury that the malice necessary to 
constitute the crime of murder may be either express or im-
plied. The word ''malice'' is used in a technical- sense in 
:this connection, and includes not only anger, hatred, and re-
venge, but any unlawful, and unjustifiable motive. It is not 
confined to ill-will· towards any one or more particular per-
sons, but is intended to denote an action flowing from any 
wicked or corrupt motive, with an evil mind and purpose an<l 
a wrongful intention, and where the act itself is surrounded 
by such circumstances as plainly indicate the state of mind 
of the accused as being deliberately bent upon the commis-
sion of some wrong or mischief; therefore, malice is implied 
from any wilful, deliberate and cruel act against another, 
however, sudden. Thus, on a charge of murder, malice i~ 
presumed from the fact of killing, when the killirig has heen 
proven, and is unaccompanied by circumstances of palliation, 
and the burden of introducing evidence to rebut such pre-
sumption rests upon the accused. 
page 814 ~ INS.TRUCTION NO. P-9. 
(Given.) 
The Court tells tile jury that, in determining the weight 
to he given to tbe testimony of different witnesses in this 
case, the jury are authorized to consider the relationship of 
the witnesses to the parties, if the same is proved; their in-
terest~ if any, in the result of this case, their temper, feeling1 
or bias, if any has been shown; their demeanor while testify-
ing; their apparent intelligence, and their means of. informa-
tion: and to give Ruch credit to the testimony of such wit-
nesses as under all the circumstances such witnesses seem to 
be entitled to. 
INSTRUCTION NO. P-10. 
(Given.) 
The Court instructs the jury that as a matter of law in 
considering the case, the jury must not entertain such doubts 
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as are merely chimerical or conjectural. · doubt, to justify 
an acquittal must be a reasonable doubt, nd it must arise 
from a candid and impartial investigation fall the evidence 
in the case, and unless it is such a doubt, t~at were the same 
kind of a doubt intersvosed in the graver trhnsactions of life, 
it would cause a reasonable and prudent m n to hesitate and 
pause, it is insufficient to auth rize a verdict of 
page 815 ~ not guilty. If, after considerin all the evidence 
you can say that you have an biding conviction 
of the truth of the charge, you are satisfied beyond a reason-
able doubt. 
I 
. INSTRUCTION NO. P-11.! 
(Given.) I · 
The Court instructs the jury that if theylbelieve from the 
evidence in this case bevond a reasonable d ubt that Wilmer 
Whited killed Pete Hainilton, or that Johi W. Sturgill, or 
,Jeff Flanary, killed him, and that ,vnmer Whited was pres-
ent, aiding, abetting, counseling and advisitjg and consenting 
to the said crime, and that such killing· was !wilful, deliberat~ 
and premeditated, you should find the Detendant guilty of 
murder in the first degree, and fix his punir1 bment by death, 
or by confinement in the penitentiary for life, or for any 
' term not 'less than twenty years. If, how, ver, you believe 
from the evidence that such killing was wil~ul and deliberate 
but not premeditated, you should find the !Defendant guilty 
of murder in the second degree, . and fix h~s punishment by 
confinement in the penitentiary for not le,ss than five nor 
more than twenty years. I 
page 816 ·~ INSTRUCTION NO. P-12. 1 
(Given.) 
The Court instructs the jury that if they believe from the 
evidence in this case beyond a reasonable ubt that the de-. 
fendant Wilmer Whited shot at the decease , Pete Hamilton, 
with deliberation, premeditation and malic · aforethought at 
a timP. when the said Pete Hamilton was ru · ning away from 
the officers: and if the jury further believe that at the same. 
time at which the defendant, ·whited, was firing his pistol 
at deceased, the other officers present were also shooting at 
the deceased with deliberation, premedita · on and malice, ) 
aforethought, en it is not material which ne of the officer· 
fired the fatal S 10 , an e JUry S OU e defendanf 
guilty of murder in the first degree; . but i the jury should 
believ~ the above and further belieYe that he shooting was 
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wilful and deliberate but not premeditated, then they should 
find the defendant guilty of murder in the second degree. 
INSTRUCTION NO. P-13. 
(Given.) 
/ 
The Court. instructs the jury that although they may be-
lieve from the evidence in this case that the Defendant, Wil-
mer Whited, called upon Cloyd Laney and Pete 
page 817 ~ Hamilton to submit to arrest, solely because he 
· believed that he and ·the other officers were about 
to bP. assaulted, and that Laney and Hamilton instead of sub-
mitting to the arrest started running from the officers, yet 
this alon(l. did not give the officers any authority or right to 
shoot Laney or Hamilton in order to stop them ,;tnd effect 
the arrest. 
* •· • • 
And to the giving of which inst.ructions the Defendant, by 
counsel, objected upon the following grounds, to-wit: 
By Mr. Vicars: The defendant by counsel objects to the 
giving of instructions 1 to 8, inclusive, and each thereof, for 
th.P. .reasons that they are not applicable to the facts and the 
evidence in this case, and that there is not sufficient evidence 
upon which to support said instructions or either thereof . 
. 2. As to instruction N.o. 2, there is no evidence showing 
that the offense charged in this case is either murd·er of the 
· first or second degree. Th.ere is 110 evidence upon 
page 818 ~ which this instruction can properly be based. 
. , The same as to No. 3 ; the reasons assigned last 
aforesaid apply to each and every of the instructions from 
1 to 8, inclusive. Said instructions fail to distinguish or dis-
criminate between an officer· in the discharge of his duty and 
another engag·ed in the commission of an offense, and there 
is no evidence in this case showing any unlawful or criminal 
combination or agreement on the part of the defendants or 
either of them. 
Instruction No. 11 offered by the Commonwealth is ob-
jected to because there is no evidence in the case upon wh.ich 
said instruction may be based. There is no evidence that 
either of the defendants, John W. Sturgill or Jeff Flanary, 
were engaged in aiding and abetting in the commission of 
any unlawful offense, or that the defendant shared with any 
criminal int<;nt of the said Jeff Flanary and John W. Stttr-
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g. ·ill, if any su~h criminal inte~t existe~. ~n f~ct., there is no 
evidence upon which a crmn al mtent may be 
page 819 ~ presumed or predicated upon the. part of either 
the defendant or the said J e Flanary or John 
W. Sturgill. · · 
Instruction No. 12 is objected to for the reasons stated in 
the objections· to instructions 1 to 8, inc,sive, and for the 
further reasons that there is no evidence . premeditation or 
deliberation in this case, and there is no e · dence that either 
of the officers· present-that is, the def en ant, Jeff Flanary, 
or ,T. vV. Sturg·ill--entertained any malic or acted malici:-
{)Usly, or that the defendant shared in an~ alleged malicious 
or criminal inten~, if any such. existed on jthe part of either 
Flanary or Sturgill, and no evidence that the defendant had 
any such criminal intent. The defendant is not liable or 
charg~eable with any act of the said Flanary or Sturgill. The 
evidence shows that the defendant and Oj· cers Flanary and 
Sturgill were. acting first in their own .per onal or individual 
self-defense and secondly, were acting· in. their capacity as 
officers in their defense, as w.el' as in an effort to 
page 820 } apprehend Laney and Hamiltpn, his associate, 
who they had reason to believe was guilty of an 
offense committed in their presence, and who they had rea-
son to believe and to know were endeavoting to intimidate 
them as peace officers and prevent them _from the discharge 
of their duties as such peace officers in sdarcbing for illicit 
distil!P.ries in that community. ! 
By. the Court: Objections to instructions! 1 to 12, inclusive, 
are overruled, and those instructions will \be given. ' 
By Mr. Vicars: The defendant by coun:el exce{>ts to the 
action of the Court in overruling their obj ctions to the giv-
ing· of instructions 1 to 12, inclusively, an. each thereof. 
This instruction No. 13 is objected and ~xcepted to, firsi, 
for the reason tha_t !he evidence ~oes not. sur,port or authoriz.e 
. the givmg· of such mst.ruQtion and, second, be-
page 821 ~ cause said instruction is misle ding to the. jury. 
- If the defendants had reason o believe and did 
believe that the said Hamilton and Laney r either of them 
were guilty of a felony, they had a right to shoot and kili 
said Laney a.nd Hamilton in order to pre ent their escape 
if necessary to effect tl1eir arrest. The ev dence shows that 
they did have a reason to believe that tb said Laney was 
guilty of a felony in shooting at the said fficers. The evi-
denc~ further shows that instead of. their eeing t9 prevent 
arrest, th~y assaulted the officers and we ,e· there with the 
express purpose of intimidating the officer iri the discharge 
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of their duty in searching for the illicit distillery of Pete 
Hamilton and others nearby, and that they were at the point 
where the pa_th leading from the main traveled road to the 
still of said Hamilton turned off to go to said illicit distillery. 
By the Court: The objection is overruled. 
· By Mr. Vicars: The defendant by counsel ex-
page 822 ~ cepts to the ruling of the Court in overruling 
his objections to said instruction and in giving 
said instruction to the jury. 
Whereupon, the defendant, by counsel, requested the 
Court to give to the Jury the following· instruc_tions, on be-
half of the defendant, and which are in the words following, , 
to-wit: 
page 823 ~ INSTRUOTON NO. D-1. 
(Refused.) 
The Court further instructs the jury that if they believe 
from the evidence that Pete Hamilton came to his death at 
the hands of either Cloyd Laney, 0. W. Whited, Jeff Flanary 
or ,J. W. Sturgill, and if they further believe from the evi-
dence that all were present at the time of the killing of said 
Pete Hamilton, and the jury has a reasonable doubt from 
all the evidence in the case as to which of the said parties 
took the life of the said Pete Hamilton, then the jury must 
find the defendant C. W. Whited _not guilty. 
page 824 ~ INSTRUCTION NO. D-2. 
(Given.) 
The Court instructs the jury that if they believe from the 
evidence that the defendant had reason to believe and dicl 
believe that Cloyd Laney was shooting at him or the other 
officers from a point near the corner of Pete Hamilton's resi-
dence shortly prior to the homicide, whether for the purpose 
of killing or wounding him, or intimidating him or the other 
officers in the discharge of their duty in searching for illicit 
distilleries in that immediate section, the defendant and the 
other officers with him had the leg·al right, and it was their 
duty, to arrest the said Cloyd Laney and any other person 
associated with him in ·said shooting or in attempting to pre-
vent the defendant and the other officers with him from the 
discharge of their duty as such officers in searching for illicit 
distilleries in that immediate section. 
0 
0 
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page 825} INSTRUCTION NO. D-3 
(Given .. ) 
The Court further instructs the jury th t the defendant, 
Jeff Flanary and J olm W. Sturgill had th 
I 
perfect right af-
ter they returned to Camp Rock to make a urther search for · 
illicit distilleries in that section, and if t ey believed that 
the said Cloyd Laney and others associa d with him had 
shot at them or was or were attempting to ntimidate or pre-
vent them from searching for said illicit dis illeries, to arrest 
the said Cloyd Laney if they came upon . im while making 
said search for illicit distilleries, and if the jury further be-
lieve that they did come upon the said Oioyd Laney while 
making said search and the said Cloyd ~ney and the de-
ceased Pete Hamilton or either of them forcibly resisted 
arrest, they had a perfect right to use such force as was rea~ 
sonably necessm·y to make said arrest, e~en to the taking 
of the life of the said Pete Hamilton and yloyd Laney, and 
if either of them did so for the purpose rforesaid, then it 
is the duty of the jury to find the defendant not guilty. 
page 826 ~ INSTRUCTION NO. D-4.. . 
(Refused.) \ 
The Court further instructs the jury th!t if they believe 
from the evidence that the defendant, Je Flanary and J. 
W. Sturgill combined for the purpose of se rching for illicit 
distilleries in the vicinity in which the horn cide occurred, or 
for the purpose of the arrest of 1Cloyd La y for an offense 
committed in their presence, if they believe such offense had 
been committed, then such combination was a. lawful one and 
the defendant cannot be legally charg·ed wit~ any act of either 
the said Jeff Flanary or J. W. Sturgill in v olation of law, if 
any such acts were committed by either offi er. 
pag·e 827 ~ INSTRUCTION NO. D-4a 
(Given.) 
The Court further instructs the jury th t if they believe 
from the evidence that the defendant and eff Flanarv an·d. 
J. vV. Sturp;ill combined for the purpose of searching for 
illicit distilleries in the vicinity in which he homicide oc-
curred, or for the purpose of the arrest of Cloyd Laney for 
an offense committed in their presence, if .hey believe such 
offense had been committed, and for no ot er purpose, then 
sueh combination was a lawful one and the efendant cannot 
be legally charged with any act of either the aid Jeff Flanary 
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or J. W. Sturgill in violation of law, if any such acts were 
committed by either officer. 
page 828 ~ INSTRUCTION NO. D-5. 
(Refused.) 
The Court further instructs the jury that the law throws 
.. around or affords a protection to an officer of the law in the 
.performance of his duty as such on an entirely different 
footing from the individual; that he is a minister of justice 
· and entitled to the peculiar protection of the law, and he 
.must of necessity be the aggressor, and the law affords to 
him special protection. He is entitled to the protection· of 
the law of self-defense as an individual and to defend ·him-
self against an assault, and as an officer he has an affirmative 
duty to perform and it is necessary in the performance of 
such duty is making· an arrest to become the aggressor, and 
if the jury believe from the evidence in this case that the 
defendant and the other officers who were with him suddenly 
came upon Cloyd Laney and Pete Hamilton, one armed with 
a pistol and the other with a shotgun, and that said Laney 
and Hamilton or either of them presented said pistol or gun 
at said officers in such manner as to lead them to believe that 
their lives were in danger, it was their duty then and there 
to arrest them and to use such means as was reasonably neces-
sary to effect such arrest, even to the· taking of the life of 
the said Cloyd Laney and Pete Hamilton, and if they did do 
so and in so doing said Pete Hamilton was ,killed 
pag·e 829 ~ by either of said officers, then it is the duty of 
the jury to find the defendant not guilty. 
page 830 ~ INSTRUCTION NO. D-5-a. 
(Given.) 
·rhe Court further instructs the jury that the law throws 
around or a:ff ords a protection to an officer of the law in the 
performance of his duty as such on an entirely different foot-
ing from the individual; that he is a minister of justice and 
· ·entitled to the peculiar protection of the law, and he must of 
necessity be the aggressor, .and the law affords to him special 
protection. He is entitled to the protection of the law of self-
defense as an individual and to def end himself against an 
·. assault, and as an officer he has an affirmative duty to per.: 
. form and it is necessary in the performance of such duty in 
making an arrest to become the aggressor, but bv so doing . 
·the officer is not deprived of relying on the law ~of self de-
fense, and if the jury believe from the evidence in this case 
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that the defendant and the other officers ho were with him 
· suddenly came upon Cloyd Laney and -ete HamiJton, one · 
armed with a pistol and the I othe_r with a shotgun, and that 
said Laney and Hamilton or either of ~m presented said 
pistol or gun at said officers in such man er as to lead them 
to believe, and they did believe, that their li es were in danger, 
it was their duty then and there to arres them and to use 
_ such means as was reasonably necessaryj to effect such ar-
rest. 
page 831 ~ . INSTRUCTION NO. D- . 
(Given.) j 
The Court further tells the jury that it il a presumptio. n of 
law .that peace officers engaged in search ng for illicit dis-
tilleries or for men engaged in crime are acting in the dis-
charge of their duty; and this presumptio~, if the Common-
wealth seeks to charge them with illegal apts, must be over-
come by evidence of an illegal or criminal lurpose beyond all 
reasonable doubt, and if it is not so over ome by such evi-
dence, the presumption still rem.a.ins that th officers were act-
ing in the discharge of their duties, and if lne should commit 
an illegal act the others engaged with him annot be charged 
therewith. 
page 832 ~ INSTRUCTION NO. ''A'. 
(Given.) 
The Court instructs the jury that if thei believe f~om the 
evidence that the defendant and Jeff Flana1tr and J. W. Stur-
gill were engaged in searching for an ulici~ still without any 
intent on their. part to commit any crime an while so eng·aged 
an affray or difficulty suddenly arose betwe them and Cloyd 
Laney and Pete Hamilton in which said affr or difficulty said 
defendant, Flanary and Sturgill acted inde endently of each 
other and in said affray or difficulty some e killed the said 
Pete Hamilton, no one except the one who red the shot that 
killed said Hamilton ·can be charged with h s death, and that 
unless the Jury shall believe beyond all rea onable doubt that 
the defendant fired the shot that killed the said Pete Hamil-
ton, they should find the defendant not gui ty. · · 
page 833} INSTRUCTION NO. "B" 
(Given.) 
The Court instructs the Jury that the efendant, C. W. 
Whited, Jeff Flanary and J. W. Sturgill wer officers and were 
engaged in a lawful purp~se, and .. that if ti ·ey believe from 
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the evidence that while they were so engaged there arose a 
sudden difficulty, affray or combat with Cloyd Laney and Pete 
Hamilton in which each of said officers acted independently 
of each other and in which the said Pete Hamilton was killed, 
by one of said officers or the said Cloyd Laney, only the party 
that committed the homicide can be charged therewith, and 
if the Jury has a reasonable doubt as to which of said parties 
killed said Hamilton, the Jury must find the defondant not 
guilty. 
page 834 ~ INSTRUCTION NO. "D ". 
(Given.) 
The Court further tells the Jury that where three persons 
are charg·ed jointly with a homicide, and there is a reason-
able doubt in the minds of the jurors as to which one actually 
·committed the offense, then they cannot find either of them 
guilty of any offense unless the J nry further believe from 
the evidence beyond a reasonable doubt that the person on 
trial was present aiding and abetting the guilty party knowing 
of his guilty intent. 
page 835 ~ INSTRUCTION NO. ''E". 
(Given.) 
The Court further tells tlie Jury that although they may 
believe from the evidence in this case beyond a. reasonable 
doubt that the defendant, C. "\V. Whited, Jeff Flanary and 
John W. Sturgill were all shooting at the deceased as he ran 
·and that one of the shots killed him and· the Jury cannot 
tell from the evidence who fired thP. fatal shot, then they shall 
find the defondant, C. vV. Whited, not guilty, unless they fur-
ther believe from the evidence bevond a reasonable doubt 
that there was a concert of action or agreement between the 
parties shooting~ to do the shooting. If each party were shoot-
ing at the deceased of his own accord, independent of any 
agreement or concert of the others, t llen they cannot find 
either clefendant guilty. 
page 836 ~ INSTRUCTION NO. "'F". 
(Given.) 
The Court tells the .Jury that it is essential that one aid-
ing and abetting an offense should have been aware of the 
existence of such intent in the mind of the actual perpetrator 
of the felony. The Court .tells the Jury that mere presenc~ 
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at the commission of the offense is not suffic ent; to .constitute 
an aider and abettor it is essential to showl that the accused 
defendant must have done some overt act ithout which the 
offense would not have been committed or acilitated. 
page 837 ~ INSTRUCTION NO. "G" 
(Given.) 
The Court tells the Jury that to constit te an aider· and 
abettor it is essential that the aider and abe~tor should share 
the criminal intent of the principal or partr who committed 
the offense. ! 




The Court instructs the Jury that the 1lw presumes the 
def eudant to be innocent of the charge allJged ag·ainst him 
until he is proved to be guilty beyond all feasonable doubt, 
and the burden rests upon tlie Commonwe~lth to prove the 
guilt of the defendant, beyond all reasonablf doubt. Nothing 
is to he presumed or taken by implication against him. No 
mere preponderance of evidence will sufficl, as in the trial 
of a civil case, nor is it enough that by con· ecture or specu- · 
lation he may be supposed to be guilty, b1 t the Jury must 
be satisfied by the evidence that ho is guilty ~eyond all reason-
able doubt. I 
page 839 ~ INSTRUCTION NO. "K". 
(Given.} 
The Court further iustructs the Jurv tha the law in this 
case presumes the defendant to be innocent until his guilt is. 
established by the Commonwealth beyond all casonable doubt, 
and this presumption of innocence goes with him through the 
entire case, and applies through every stage thereof; and the 
Jury is instructed that although you might h e believed when 
the Commonwealth closed its case that the efendant at the 
bar was guilty beyond a reasonable doubt, ye , if after· having 
heard the evidence introduced on behalf oft e defendant, you 
have reasonable doubt as to his g·uilt on the hole case, or as 
to any fact or circumstance esse;ntial to prove the charge made 
against him in the indictment, it is your dut to give the de-
fendant the benefit of the doubt and find hi not guilty. 
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INSTRUCTION NO. "L". 
(Given.) 
The Court instructs the J my that in a criminal case like 
this they have in charge, the defendant is entitled to the beneflt 
of the legal presumption in favor of his innocence, which in 
doubtful cases is always sufficient to turn the scale in his 
favor. It is, therefore~ a rule of the criminal law that the 
~uilt of _the defendan~ must be fully pr?ved. Neither a pre-
ponderance of the evidence nor any weight of preponderant 
evidence is sufficient for the purpose, unless it generates full 
belief of the fact to the exclusion of every reasonable hypothe-
sis of innocense. 
page 841 ~ . INSTRUCTION NO. ''M''. 
(Given.) 
The Jury are . instructed that if they should have any 
·rational doubt as to any important fact necessary to convict 
the defendant of any offense whatever, they are bound, under 
their oaths, and the law, to give the defendant the benefit 
of that doubt. 
page 842} INSTRUCTION NO. '' N' '. 
(Given.) 
· The Court further instructs the Jury before they can con-
vict the defendant, they must be satisfied from the evidence 
that he is guilty of the offense as charged in the indictment 
beyond all reasonable doubt. It is not sufficient that they 
should believe his guilt probable only, or more probable than 
his innocence. No degree of probability merely will authorize 
a conviction, but the evidence must be of such a character and 
tendency as to produce a moral certainty of the defendant's 
1 guilt to the exclusion of all reasonable doubt, and circum-
. stances of suspicion, no matter how grave or strong, are not 
proof of guilt, and the defendant must be found not guilty 
unless the fact of his guilt is proven beyond all reasonable 
doubt to the actual exclusion of every reasonable hvpQthesis 
of his innocence consistent with the facts proven ... 
:page 843 } INSTRUCTION NO. "0 ". 
(Given.) 
The Court further instructs the Jury that in the application 
of circum~tantial evidence, to the determination of the case, 
' 
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the utmost caution and vigilance should e used. Such evi-
dence is always insufficient where, assuming all to be true 
which the evidence tends to prove, som$ other reasonable 
hypothesis may still be true, for it is the ~ctual exclusio.· n of 
every other reasonable hypothesis which!. invests mere cir-
cumstances with the force of truth. ·where ~he evic~.ence leaves . 
it indifferent which of several hypothese is true,. or estab-
lishes only some finite probability in favor of one hypothesis; 
such cannot amount to proof, however gr at the probability. 
maybe. · · 
page 844} INSTRUQTION NO. "Q '~ 
(Given.) 
The Com~t tells the Jury that if they believe from the evi:. 
dence in this case that at the time and plaee where the homi-
. cide in question was committed Pete Htilton and Cloyd 
Laney had in their possession illicit whisk y and at the time 
and place a.f oi:esaid _they wer~ transportin sa!d whisk~y a~d 
that they had 111i their possession :firearms to aid them m said 
· transportation, they were each guilty · of a felony, and if the 
defendant had reasonable grounds to belie e and did believe 
that they were so armed and were so trans orting illicit whis-
key, then he had a right to arrest each oft m without a war--
rant, and if it were necessary to shoot ·and ill either of them 
to prevent his escape the defendant had a ight to· do so, and 
the Jury should find him not guilty. · · · 
page 845} 
1· 
INSTRUCTION NO. "$'f. 
(Given.) I· 
The Court instructs the J urv that. if t~ei believe from the 
evidence that the defendant an"'d others wer on a lawful mis-
sion "or p~rpose without any intent to comm· a crime and that 
they suddenly came upon the deceased and Cloyd Laney and 
that the said Laney and the deceased mad a sudden assault 
with deadly weapons upon the defendant, nd that the con-
duct and acts of the said deceased and Cloy Laney, or either 
of them, led the defendant to believe and t y did reasonably 
believe that it was necessary to save his lif or himself from 
some serious bodily injury to shoot the sai Cloyd Laney or 
the said Pete Hamilton, and that either he o the other officers 
then present did shoot and kill the said P te Hamilton, . the 
Jury must find the defendant not guilty. 
4J6· 
page 846 ~ 
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INSTRUCTION NO. "T". 
(Given.) 
The Court further instructs the J l\l'Y that if they believe 
from the e-«idonce that the defendant in company with other 
officers suddenly came upon the deceased and Cloyd Laney 
and that the said deceased and Cloyd Laney, or either of 
them, made an attack upon the defendant with a deadly 
weapon or weapons, such attack is a fact of itself sufficient 
to raise the presumption that the life of the defendant was 
in danger, or that he vrns in danger of great bodily harm, 
and is also sufficient of itself to raise the presumption that 
the defendant did believe his life was in danger or that he was 
in danger of great bodily harm. Therefore, if they believe the 
above facts, no other evidence is necessary to prove that the 
defendant's life was in danger or that he ,:vas in danger of 
great bodily harm, or to prove that the defendant believed 
his life was in danger or that he was in danger of great bodily 
harm, and it makes no difference whether as a matter of fact 
Pete Hamilton or Cloyd Laney really meant to kill or do great 
bodily harm to said defendant, since tlrn use of a deadly 
weapon made the danger apparent, which is sufficient. 
page 847 ~ INSTHUCTION NO. "U". 
(Giv-en.) 
The Court further instructs the Jury that every fact or cir-
cumstance which is necessary for a conviction must be proved 
beyond all reasonable doubt, and any such fact or circumstance 
which is not so proved must be disregarded by the Jury and 
not considered by them in their deliberations in any manner 
whatever. 
page 848 ~ INSTRUCTION NO. "V". 
(Given.) 
The Court further instructs the Jury that upon considera-
tion of all the evidence offere.d in the case if there is anv 
reasonable hypothesis consistent with the innocence of the 
defendant it is the dutv of the Jurv to find the defendant 
not guiJty. " w 
page 849 r INSTRUCTION NO. ''V{". 
(Given.) 
The Court further instructs the Jury that if they have 
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any re~sonable doubt in this case whether he defendant w~s 
acting in his 0\\'11 necessary self defense, it is the duty of the 
Jury to give the defendant the benefit of s ch doubt and find 
him not guilty. 
page 850 ~ INSTRUCTION NO. "X'. 
(Given.) 
The Court further instructs the J urv th t there can be no 
such thing as an aider and abettor unless t ere is a principal 
in the commission of a crime; and, it is, th refore, necessary 
· for the Commonwealth to prove beyond all reasonable doubt 
that the principal is guilty of the offense c arged before the 
J u.ry can consider the question as to whethet there is an aider 
or abettor. And the Jury is instructed thatJhe mere presence 
is not sufficient to constitute one an aider and abettor, and 
that whenever reasonable doubt exists as t the intentions of 
one charged as an aider and abettor, he cann!t be found guilty 
as an aider and abettor; and the Jury is •urther instructed 
that mere consent is not sufficient to consti ute one au aider 
and abettor, but before a defenda11t charge!' as an aider and 
abettor in the commission of a criminal o ense can be con-
victed, it is incumbent upon the Commonw alth to prove be-
yond all reasonable doubt that the defend nt so charged as 
an aider and abettor was present and shared in the criminal 
intent of the _principal. 
page 851 ~ And to the giving of which instructions the 
Commonwealth, by counsel, objected upon the fol-
lowing grounds, to-wit: \ 
By Mr. Greear: I object to No. 1 becaus~ it is misleading 
and would tend to confuse the jury. It sayf that if they be-
lieve that C. W. W'I1ited, Jeff Flanary, J. W. Sturgill or Cloyd 
Laney either one fired the shot that killed P te Hamilton that 
then they should find the defe11dant not guil , but that is not 
true. It might be true under some circum tances, and then 
under the other views of this evidence it ·ght not be true. 
In other words, Cloyd Laney-if Cloyd Lan . y fired the shot, 
of course if they believe he fired the shot, they should find 
him not guilty, but if one of the others fir d the shot, that. 
should not be connected with Cloyd Laney. at is an entirely 
different circumstance, and if they go down, as the Common-
wealth contends~ under a conspiracy and join action to get the 
man, and did get him, why it w uldn 't make any 
page 852 ~ difference, it would just confuse the jury to put 
Cloyd Laney in there with them. 
--
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. Whereupon, the objP.ction was argued, after which the 
following ruling was made : 
By the Court : I think your other instructions cover the 
question as to whether or not it was a conspiracy or whether 
they were acting from proper motives or improper motives, -
and I believe this would be confusing. I will refuse it. 
By Mr. Vicars : To the action of the Court in refusing in-
struction No. 1 offered for the defendant, the defendant duly 
and properly excepts. 
· By Mr. Greear: No. 3, up there about the sixth line: 
"'Laney and others associated with him had shot at them· 
or was or were attempting to intimidate or prevent them from 
searching-" There is no evidence here that they wa.s• or 
were attempting to intimidate them. I don't think there is 
any evidence on which to base it. 
page 853 ~ By the Court: I believe I had better give that. 
By Mr. Greear: I object to instruction 4 be-
cause that would tend to confuse the jury. That would seem 
to state that there was evidence here on which they might 
base a conspiracy between Flanary and Sturgill separate and 
apart from Whitted, but if there· is any evidence at all, they 
are all three in it. There is no evidence at all that anv two 
of them acted independently-that those two acted independ~ 
ently of Whited. 
Whereupon, the objection was argued by counsel. 
By the Court: I believe I will refuse it like it is written. 
By Mr. Vicars: The defendant, by counsel, duly and prop-
erly excepts to the refusal of the Court to give instruction 
· No. 4 as offered for the defendant. . -
The Court amended instruction No. 4 by adding the words 
in the fourth line from the bottom, after the word 
page 854 ~ "committed", "and for no other purpose", and 
gave said instruction as thus amended. The de-
fendant by counsel, without waiving his exceptions and objec-
tions to the refusal of instruction . No. 4 as offered, objects 
to the anienclment for the reason that the same is misleading 
to the jury and prejudicial, for the reason that there is no 
evidence in the case showing that the defendant and Jeff Flan-
ary and J. W. Sturgill went for any other purpose than to 
search for the illicit distilleries or for the arrest of the said 
Cloyd Laney, and said amendment is therefore misleading. 
By the Court : I will refuse No. ~ as offered. 
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By Mr. Vicars: The defendant except to the refusal to 
give instruction No. 5 as offered by the d endant. 
Thereupon, the defendant offered ins ruction No. 5 as 
run.ended, marked '' D. instruction 5-a ", thout waiving the 
exception and objections to ref sal to give instruc-
page 855 } tion No. 5 as originally offered, hich said instruc-
tion No. 5-a the Court gave. 
·whereupon, returning into court, · Mr. Greear read· to 
the jury the instructions of the Common ealth and Judge 
Parker those of the defendant. 
Whereupon, the case was argued by l\lr. Greear for the 
Commonwealth and by Mr. Parker for tile defendant, after 
which ~ourt was adjourned until 9 o'clock f· m., J:anuary_.27, 
1939. 1 · · 
Following a conference in chambers, 
ment was made: 
following state-
By the Court:· Gentlemen of the jury, o, yesterday an in-
struction was given you on behalf of the .efenclant, instruc- · 
tion Q. That, under the construction plac d upon if by the 
Commonwealth's attorney, is not tbe law, o that instruction 
· has now been amended. I will read this · struction to you 
' as it was given, and then I will read it to you as 
page 856 ~ it has been amended by the Conjt. 
. '' The Court tells the .Jury that if they I believe from the 
evidence in this case tlrnt at the time an place where the 
homicide in question was committed Pete H milton and Cloyd 
Laney had in their possession illicit whiske , and at the time 
and pla.ce aforesaid' they were transporting said whiskey and 
that they had in their possession firearms t aid them in' said 
transportation, they were each gui]ty of a elony, and if the 
defendant had reasonable grounds to belie e and did believe 
that they were so armed and were so t ansporting illicit 
whiskey, then he had a right to arrest eac of them without 
a warrant, and if it were necessary to sho t and kill eit~er 
of them to prevent his escape tbe defenda t had a right fo 
do so, and the jury should find him not gui ty." 
Now the law as provided by statute pro ·des that it shall 
be a felony if a ma~ is transporting liquor and at the same 
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time has hq liis possession firearms. He cloesn 't have to have 
those in llis possession for the purpose of aiding 
page 857 ~ him in the transportation, but if he has the whis-
key which he is transporting and at the same time 
has fi~·earm~,. then he is guilty of a felony. And so that in-
struction has~;been changed so as to eliminate the words "to 
aid them in said transportation". Those words have been 
stricken out, and the i~1struction that you will be guided by 
reads now: '' The Court tells the Jury that if they believe 
from the evidence in this case that at the time and place where 
. the homicide in question was committed Pete Hamilton and 
Cloyd Laney had in their possession illicit whiskey, and at 
the time and place aforesaid they were transporting said whis-
key and that they had in their possession firearms, they were 
each guilty of a felony, and if the defendant had reasonable 
grounds to believe and did believe that they were so armed 
and were so transporting illicit whiskey, then he had a right 
to arrest each of them without a warrant, and if it were neces-
sary to shoot a.nd kill either of them to prevent his escape the 
defendant had a right to do so, and the J\uy 
page 858 ~ should find him not guilty.'' 
Whereupon, the case was argued further by Mr. Vicars 
and Judge Bond, counsel for the defendant, and by Mr. Greear 
for the Commonwealth, and thereupon the jury, after a recess 
of one hour for lunch, retired to its room to consider the 
case, and returned into court having found the following ver-
dict: 
"We the jury find the defendant guilty of second degree 
murder and fix his punishment at twenty years in the peni-
tentiary.'' 
By Mr. Vjcars: Jfay it please the Court, we desire to make 
a motion to set aside the verdict, and have a time fixed for 
'hearing. 
By the Court : Very well. 
page 8581h r After the defendant stated to the court, by 
counsel, that he desired to make a motion, to 
the Court, to set aside the verdict of the jury, and have a time 
fixed for the hearing of said motion, the Court fixed February 
21, 1939, to hear said motion to set aside the verdict of the 
jury. And on the said 21st day of February, 1939, the de-
fendant, by counsel, moved the con rt to set aside the verdict of 
the jury and award him a. new trial and filed in writing the 
following grounds upon which said motion was based, to-wit: 
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'' (1) The court erred in overruling object" on to statement of 
Sarah Hamilton as to seeing Sheriff Quillin and Jeff Flanary, 
the defendant not being present (page 7 · ecord). 
'' ( 2) Court erred in permitting Sarah Ha ilton to testify to 
hearing shots, the defendant having no co nection with the 
shots ( page 8). 
'' (3) The court erred in not permittin , Sarah Hamilton 
on cross examination, page 30 record to st~' te how long Pete 
Hamilton had been sti1ling at time of kill g. 
'' ( 4) Court erred in permitting witness Sarah Hamilton 
to testify (page 63-4 record) that she had no seen typewritten 
copy of evidence since she testified in April, 938. · 
"(5) Court erred in permitting Kelly ~illin (page 772) 
to testify as to what he purported to have he rd J. vV. Sturgill 
testifY: 
"(6) Same objection to evidence of Lee ummy, page 777. 
· "(7) The court erred in permitting Jo]m mmy (page 782) 
to testify as to what J. \V. Sturgill was purp rted to have said. 
'' (8) Court erred in permitting Ellen Ba. ld]~in (page 790) to 
testify as to what Rufus Frazier testified. 
'' (9) The court erred in permitting W. D. O'Neil to testify 
as to the whereabouts of John Shepperd (pbge 792). 
"(10) The· court erred in not sushtining{ to objections to 
questions asked C. \V. Whited (page 640) as to their quitting 
looking· after stills after shooting. I 
'' (11) The court erred in permitting the attorney for the 
Commonwealth to ask and requiring witness to testify as to 
his being convicted of a felony (page 595).] Wright v~ rJom.,-
monwealth, 109 Va. 847. . · 
'' (12) The court erred in not sustaining 'bjection on cross 
examination to question asked C. W. Wh ted as to order 
in which parties prior to the shooting trave ed in cars (page 
602). . 
'' (13) The court erred in permitting the attorney for the 
Commonwealth to ask and permitting the , ·tness to answer 
question as to Sheriff Quil1in 's knowledge of the mountain 
( page 604 record). 
"(14) The co"Q.rt erred in 11ot sustaining ob ·ections to giving 
instructions 1 t_o 12 inclusive ( see page 82 ) . 
"(15) The court erred in giving instruc ion No. 13 over 
objection of ·defendant (page 820-821). 
"(16) The court erred in refuf,ing to giv in$truction No. 
D-1 for the defendant ( page 823) . 
"(17) The court erred in refusing to give i struction for the 
defendant No. D-4 ( page 826). 
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"(18) The court erred in not giving instruction No. 4 as 
offm·ecl by the defendant (page 853) 
"(19) The court erred in not giving instruction No. 5 as 
offered by the defendant (page 853). 
'' (20) The court erred in not sustaining the motion of the 
defendant to strike the evidence of the Commonwealth from 
the record after the Commonwealth closed its evidence for the 
r~~sons shown on page . 805 . and f oJlowing of ~h~ record for 
reason stated when satd mqtion was made. . 
"~21) The-clefe:uda11:t will move the court to vacate the ver-
dict of1 the .jury. because same is contrary .to the law and the 
evidence and because there is no evidence to sustain the veri 
diet. o.f the . jury, and especially there is no .evidence at all on 
which a jury could have based a verdict of murder. No ele7 
ments at all of murder are shown in the evidence. 
'' (22) The evidence of the witnesses for the Cqm,monwealth 
who testified as to the immediate transaction are so coutra-
~ictory of each other and so shockingly contradictory of ,vhat 
the witnesses testified to on the former trial of the case on 
the most material points.as to be incredible per se. . 
"Other grounds for vacating the verdict of the jury will 
be assigned at bar. This February 17th, 1939." 
And the .court after having hea1·d argument of counsel both 
for the defendant and for the Commonwealth, and being fully 
advised of its judgment overruled the said motion of the de-
fendant to set aside the verdict of the jury and award him 
a new trial and· rendered judgment upon said verdict against 
the defendant, to which action of the court in ~verrulh1g the 
said motion of the defendant to set aside the -verdict of the jury 
,and award him a new trial and in rendering judgment against 
-the defendant, the defendant by counsel, duly and properly ex: 
cepted. · 
page 859 ~ STIPULATION. 
It is stipulated between attorneys for both parties that the 
fore going stenographic repo;rt of testimony .an~., o~her, inci-: 
dents of the trial therein, shall be considered in lieu of ~~rmal 
Bills of Exception, and that all questions raised, . all' rulings 
thereon, all exceptions thereto, and the grounds of such ex-
ceptions, respectively, as shown by said report of testimony, 
and other incidents of the trial therein, may be relied upon by 
either·or both parties, in the Supreme Court of Appeal~, with-
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out ta1ring separate Bills of Exception as t each point raised 
and excepted to. 
This the 11 day of April, 1939. 
. GREEAR, . 
Counsel for Commonwealth. 
·s. H. B ND, 
·o. M. CARS, 
Counse for Defendant. 
page 860} COURT'S CERTIFIOAT .. 
The undersigned, Judge of the Circuit Court of Wise 
County, hereby certifies that the foregoi! stenographic re-
port to testimony and other incidents of th trial, in the case 
of Commonwealth, Plaintiff, v. T1Vilmer kited, Defendant, 
embracing, as it does, all the testimony ad need at the trial, 
• objections to testimony, exceptions to rulin thereon;. motion 
to strike the Commonwealth's evidence, an exception of the 
Defendant to the action of the Court in ov rruling said mo-
tion; all the instructions offered and· give in the case the 
objections of counsel to instructions, and e~ eption_s to rulings 
tliereon, was this day presented to the u dersigned Judge 
for authentication; and. it app~a.ring tha~ counsel for the 
Commonwealth ha.s had due and timely nojice of this appli~ 
cation, and the said transcript appearing be correct, fu"' 
and complete in a.11 respects, it is hereby certified and au-
thenticated as the true transcript of all thei proceedings had 
at the trial of said cause, and the same is transmitted to the-
Clerk of said Court to be filed with and mfde a part of the · 
record in said case. Done within sixty day from the date of 
final judgment in said cause. 
This the 5th day of April, 1939. 
page 861 } Virginia : 
GEORG MORTON, 
Judge. 
In the Circuit Court of Wise C unty .. 
I, Georg·e M. Morton, .Judge of the Circu t Court of Wise 
County, Virginia,-do hereby certify that th foregoing is an 
accurate copy of the transcript of testimony and Defendant;s 
Certificate of exceptions, this -day signed b me and filed. 
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. . In· the Circuit Court of vVise County. 
I, E. B. McElroy, Clerk of the Circuit Court of Wise County, 
Virginia, do hereby certify that the foregoing is a true 
copy of the evidence, Certificate of Exceptions and all other 
incidents of the trial, as certified by the trial judge, pursuant 
to Section 6340A of the Code. 
This the 6 day of .June, 1939. 
page 861 ~ Virginia : 
E. B. McJ.iJLROY, 
Clerk. 
In the Circuit Court of Wise County. 
I, George Morton, Judge of the Circuit Court of Wisc 
County, Virginia, do hereby· certify that the fo1·egoing is an 
accurate copy of the transcript of testimony and Defendant's 
,Certificate of exceptions, this day signed by me and filed. 




In the Circuit Court of Wise County. 
, I. Chas. I. Fuller, Deputy for E. B. McElroy, Clerk of the 
Circuit Court of ·wise County in the State of Virginia, do 
hereby certify that the foregoing· is a true transcript of the 
record of the proceedings had in said Court in the case of 
the Commonwealth v. ,1¥ilmer ·whitehead as certified by the 
trial judge, pursuant to section 6340 A of the Code of Vir-
ginia. 
I further certify that Fred B. Greear, Attorney for the 
Commonwealth of "\Vise County, has had due notice of the 
intention of the defendant to apply to the Clerk 6f said Court 
for a transcript of the record in said case for the purpose of 
• 
Wilmer Whited v. Commonwealth ©f Virginia. 44, 
presenting same with their petition to the Supreme Court o: 
Appeals or one of the Judges thereof in vacation for a wri 
of error from said Judgment. 
Given under my hand this the 6th day of June, 1939. 
CHAS. I. FULLER, 
Deputy Clerk, Circuit Court of Wise 
County, Virginia. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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